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PART I: 

PETROLEUM 

FEA amends crude oil buy/sell program; effective 
3-1-76... .. ... 16448 

AIR TRAVEL 

CAB advance proposal regarding deliberate overbooking 


and oversales policy; comments by 6-10-76 . .. 16478 

NONDISCRIMINATION IN LENDING 

Farm Credit Administration includes sex, marital status 
and age to prohibited factors; effective 4—8-76 1 6451 

CANNED GREEN AND WAX BEANS 


HEW/FDA revises and proposes to amend standards of 
identity and quality; effective and comments by 6-18-76 
(2 documents) .. . 16454, 16475 

PUBLIC RECORDS 

FTC amendments regarding disclosure of documents; 
effective 4-19-76 . ... ..... 16453 

DISASTER ASSISTANCE 

HUD/FDAA proposes reimbursement provisions for other 
Federal agencies; comments by 6-3-76 ... 16476 

ART AND ARTIFACTS ON EXHIBIT 

National Foundation on the Arts and the Humanities pro¬ 
poses indemnity against certain losses and damages; 
comments by 5-20-76 . 16480 

INDIAN EDUCATION OPPORTUNITIES 

HEW/OE issues special programs and projects for im¬ 
provement; effective 4-19-76 ... 16439 

CANNED SHRIMP 

HEW/FDA proposes identity and fill of container stand¬ 
ards; comments by 7-19-76.. .... 16470 

CONTROLLED SUBSTANCES 

Justice/DEA amends storage and security requirements . 16487 


CONTINUED INSIDE 















reminders 

(The Items In this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, It does not Include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


FCC—FM Table of Assignments 11517; 

3-19-76 

FHLBB—Insurance of loans; operations 
and functions ... 7497; 1-19-76 

DOT/CG—Clearwater River, Idaho; draw¬ 
bridge operation regulations . 11288; 

3-18-76 

Illinois River, Illinois; drawbridge opera¬ 
tion regulations . 11289; 3-18-76 

Matanzas River, Florida; drawbridge 
operation regulations . 11289; 

3-18-76 

DOT/FAA—Britten Norman Ltd. BN-2A 


and BN-2A Mark LLI Airplanes; air¬ 
worthiness directive. 


List of Public Laws 


This is a continuing numerical listing of 
public bills which have become law, together 
with the law number, the title, the date of 
approval, and the U.S. Statutes citation. The 
list is kept current In the Federal Register 
and copies of the laws may be obtained from 
the U.S. Government Printing Office. 

H.R. 200. Pub. Law 94-265 

Fishery Conservation and Management 
Act of 1976 

(Apr. 13, 1976; 90 Stat. 331) 


AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

Ten agencies have agreed to a six-month trial period based on the assignment of two days a week beginning 
February 9 and ending August 6 (See 41 FR 5453). The participating agencies and the days assigned are as follows: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 


CSC 



CSC 


LABOR 


LABOR 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day fol¬ 
lowing the holiday. 

Comments on this trial program are invited and will be received through May 7, 1976. Comments should 
be submitted to the Director of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, D.C. 20408. 


ATTENTION: Questions, corrections, or requests for information regarding the contents of this issue only may 
be made by dialing 202-523-5286. For information on obtaining extra copies, please call 202-523-5240. 

To obtain advance information from recorded highlights of selected documents to appear in the next issue, 
dial 202-523-5022. 
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Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington. D.C. 20408. under the Federal Register Act (49 Stat. 600, as amended; 44 U.8.C., 
Ch. and tho regulation* of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
made only by the Superintendent of Documents, UJ3. Government Printing Office, Washington, D.C. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices Issued 
by Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file Tor public Inspection in the Office of the Federal Register the day before 
they are published, unless earlier flllng Is requested by the issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for individual copies la 76 cents for each Issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents. U.S. Government Printing Office, Washington, 
D.C. 20402. 

There are no restrictions on the republication of material appearing In the Federal Register. 
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HIGHLIGHTS—Continued 


MEETINGS— 

DOD/AF: Advisory Committee on the Air Force His¬ 
torical Program, 5-13 and 5-14-76. ... 16488 

USAF Scientific Advisory Board, 5-10-76. 16488 

USAF Scientific Advisory Board, 5-18 and 5-19-76 16489 

Navy: Command and Control and Communications 

Advisory Committee, 5-26 and 5-27-76 . 16489 

Professional Education Advisory Committee, U.S. 

Marine Corps, 5-27 and 5-28-76 .. 16489 

FEA: Industry Advisory Board (IAB) 4-28 and 4-29- 

76 ... . 1 . 16516 

HEW: National Commission for the Protection of 
Human Subjects of Biomedical and Behavioral 

Research, 4-14 and 4-15-76 ...... 16495 

ADAMHA: Advisory Committees, 5-17 and 18, 

5-26 and 27-76 . ..... 16492 

HRA: Advisory Committees, 5-11 to 5-13, 5-26 

to 5-28-76 .... 16494 

Justice/LEAA: National Advisory Committee for 
Juvenile Justice and Delinquency Prevention, 5-5, 

5-6 and 5-7-76 ..... 16490 

NFAH/NEA: Public Media Advisory Panel, 5-5-76 16516 


NRC: Advisory Committees on Reactor Safeguards (5 

documents) 5-5-76 . 16517-16520 

Treasury/Comptroller: National Advisory Committee 

on Banking Policies and Practices, 5-3-76 . 16488 

USDA/FS: Prescott National Forest Grazing Advisory 

Board, 5-14-76 __ ___ 16491 

VA: Central Office Education and Training Review 

Panel, 6-1-76 ....._. 16537 

Special Medical Advisory Group, 5-17 and 

5-18-76 ...... ... 16537 

HEARINGS— 

Interior/MESA: Scotia Mine, Letcher County, Ken¬ 
tucky, explosions of March 9 and 11, beginning 
4-15-76 . 16491 

PART II: 

LOW INCOME HOUSING 

HUD proposes to promote greater choice of opportuni¬ 
ties; comments by 5-4-76 . . 16541 


contents 


AGRICULTURAL MARKETING SERVICE 
Proposed Rules 

Fresh peaches grown In Georgia; 
exj>enses and rate of assessment 
for 1976-77 fiscal period_ 16469 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Farmers Home Administra¬ 
tion; Forest Service; Soil Con¬ 
servation Service. 

AIR FORCE DEPARTMENT 
Proposed Rules 

Man-day management evaluation 
system _ 16463 

Notices 

Meetings: 

Air Force Historical Program 

Advisory Committee_ 16488 

USAF Scientific Advisory Board 

(2 documents)_ 16488, 16489 

ALCOHOL, DRUG ABUSE, AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meetings: 

Advisory Committees_ 16402 

ARTS AND HUMANITIES, NATIONAL 
FOUNDATION 

Proposed Rules 

Arts and Artifacts Indemnity Act, 

implementation_ 16480 

Notices 

Meetings: 

Public Media Advisory Panel_16516 

BONNEVILLE POWER ADMINISTRATION 
Notices 

Legal review of procurement ac¬ 
tions - 16490 


CIVIL AERONAUTICS BOARD 


Proposed Rules 

Deliberate overbooking and over¬ 
sales ; reexamination of policies. 16478 

Notices 

Overbooking and oversales; re¬ 
examination _ 16496 

Hearings , etc.: 

Airwest Airlines Ltd _ 16496 

Condor Flugdienst GmbH _ 16496 

Garuda Indonesian Airways _ 16496 

Tourist Enterprises Corp _ 16497 


COMMUNITY SERVICES ADMINISTRATION 
Rules 

Community action programs: 

Income poverty guidelines; cor¬ 
rection _ 16445 

COMPTROLLER OF THE CURRENCY 
Notices 

Meetings; 

Banking Policies and Practices 
National Advisory Committee. 16488 

DEFENSE DEPARTMENT 

See Air Force Department; Navy 
Department. 

DRUG ENFORCEMENT ADMINISTRATION 
Rules 

Schedules of controlled sub¬ 
stances: 

Storage and security provisions. 16458 
Proposed Rules 

Controlled substances, registra¬ 
tion of importers and exporters. 16487 
Schedules of controlled sub¬ 
stances: 

Dextrorphan... 16487 


Notices 

Applications, etc.; controlled sub¬ 


stances : 

Mallinckrodt Inc .. 16489 

Merck and Co., Inc _ 16489 


EDUCATION OFFICE 
Rules 

Indian children and graduate and 
professional students; educa¬ 
tional opportunities, special pro¬ 
grams _ 16439 

ENVIRONMENTAL PROTECTION AGENCY 
Rules 


Air quality implementation plans; 
various States, etc. : 

Clarifying amendments; Con¬ 
necticut, New Hampshire, 

Rhode Island, Vermont_ 16460 

Florida_ 16461 

Pesticide chemicals in or on raw 
agricultural commodities; tol¬ 
erances and exemptions, etc.: 
Terboufos _ 16462 


Notices 

Pesticide chemicaLs, etc.; peti¬ 
tions: 

Chapman Chemical Co., etal_ 16497 

FARM CREDIT ADMINISTRATION 
Rules 

Eligibility and scope of financing; 
nondiscrimination in lending... 16451 

FARMERS HOME ADMINISTRATION 
Notices 

Disaster areas: 

Arkansas_ 16491 

Nebraska_16491 
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CONTENTS 


FEDERAL AVIATION ADMINISTRATION 
Rules 

Airworthiness directives: 


Cessna _ 16451 

Sikorsky _ 16452 


Transition areas (3 documents). 16452. 

16453 

VOR Federal airways, alteration. 16452 

Proposed Rules 

Restricted areas; correction - 16477 

V 

FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION 

Proposed Rules 

Reimbursement of other Federal 


agencies _ 16476 

Notices 

Disaster areas: 

Nebraska _ 16496 

North Dakota _ 16496 


FEDERAL ENERGY ADMINISTRATION 
Rules 

Petroleum allocation and price 
regulations; crude oil; buy/sell 

program_ 16448 

Petroleum price regulations: 
Adjustments to domestic crude 
oil prices; second stage of im¬ 
plementation of the Energy 
Policy and Conservation Act; 


correction _ 16451 

Proposed Rules 

Petroleum price regulations, do¬ 
mestic crude oil, clarifications, 
extension for requests - 16479 


Notices 

Meetings: 

Industry Advisory Board to In¬ 
ternational Energy’ Agency.. 16516 

FEDERAL HIGHWAY ADMINISTRATION 
Notices 

Hearings , etc.: 

Bayonne, George Washington, 
Goethals and Outerbridge 
crossing tolls _ 16496 

FEDERAL MARITIME ADMINISTRATION 
Notices 

Financial responsibility: 

Aktiebolaget Svenska Amerika 

Linien ___ 16516 

Freight forwarder licenses: 

Florida-Panama Forwarders, 

Inc _ 16516 

Agreements filed: 

U.S. Atlantic and Gulf/Austra¬ 
lia-New Zealand Conference. 16516 

FEDERAL TRADE COMMISSION 
Rules 

Procedures and practice rules: 

Disclosure of documents _ 16453 

FISH AND WILDLIFE SERVICE 
Proposed Rules 

Endangered and threatened spe¬ 
cies; list of primates... . . 16466 


FOOD AND DRUG ADMINISTRATION 
Rules 

Canned green and wax beans. 


identity standards _ 16454 

Food additives: 

Industrial starch modified. 16458 

Proposed Rules 

Standards of identity and quality: 
Canned green beans and wax 

beans _ 16475 

Canned shrimp _ 16470 


Notices 

Biological products: 

Georgia Blood Bank and Serum 
Laboratories, Inc: revocation 


of license_ 16493 

Human drugs: 

Methocarbamol containing in¬ 
jections _ 16493 

Potassium salt drug products .. 16493 


FOREST SERVICE 
Notices 

Meetings: 

Prescott National Forest Graz¬ 
ing Advisory Board _ 16491 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See also Alcohol, Drug Abuse and 
Mental Health Administration; 
Education Office; Food and 
Drug Administration; Health 
Resources Administration. 

Notices 

Hearings » etc.: 

National Commission for the 
Protection of Human Subjects 
of Biomedical and Behavioral 
Research _ 16495 

HEALTH RESOURCES ADMINISTRATION 
Notices 

Meetings: 

Health Professions Education 
National Advisory Council.— 16494 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See also Federal Disaster Assist¬ 
ance Administration. 

Proposed Rules 

Supplemental allocations based 
upon areawide housing oppor¬ 
tunity plans _ 16541 

INTERIOR DEPARTMENT 

See also Bonneville Power Admin¬ 
istration; Fish and Wildlife 
Service: Land Management Bu¬ 
reau; Mining Enforcement and 
Safety Administration. 

Notices 

Wild and scenic rivers: 

New River _ 16491 

INTERNAL REVENUE SERVICE 
Notices 

Tax Forms Coordinating Com¬ 
mittee; Individual Income 
Tax Returns—Form 1040 and 
Form 1040A: public hearings. 16488 


INTERSTATE COMMERCE COMMISSION 


Proposed Rules 

Divisions of revenue cases, expe¬ 
ditious handling_ 16482 

Notices 

Fourth section application for re¬ 
lief _ 16538 

Hearings assignment- 16537 

Motor carriers: 

Temporary authority termina¬ 
tion . 16540 

Transfer proceedings (3 docu¬ 
ments) _ 16539 

Petition for declaratory order: 
Glengarry Transport Ltd_ 16538 


JUSTICE DEPARTMENT 

See Drug Enforcement Adminis¬ 
tration: Law Enforcement As¬ 
sistance Administration. 

LAND MANAGEMENT BUREAU 


Notices 

Applications, etc.: 

New Mexico (2 documents) _ 16490 

Utah; correction _ 16491 


LAW ENFORCEMENT ASSISTANCE 
ADMINISTRATION 

Notices 

Meetings: 

Juvenile Justice and Delinquen¬ 
cy Prevention National Ad¬ 
visory Committee_,_ 16490 

MANAGEMENT AND BUDGET OFFICE 
Notices 

Clearance of reports; list of re¬ 
quests _ 16523 

MINING ENFORCEMENT AND SAFETY 
ADMINISTRATION 

Notices 

Hearings, etc.: 

Scotia Mine. Kentucky. 16491 

NAVY DEPARTMENT 
Notices 

Meetings: 

Chief of Naval Operations 
Command and Control and 
Communications Advisory 


Committee _ 16489 

Professional Education Advi¬ 
sory Committee, U.S. Marine 
Corps .... 16489 


NUCLEAR REGULATORY COMMISSION 


Rules 

Chapter amendments, miscella¬ 
neous _ 16445 

Human uses of byproduct ma¬ 
terial; group licensing for cer¬ 
tain medical uses _ 16448 

Notices 


Alternative processes for manag¬ 
ing existing commercial high- 
level radioactive wastes; availa¬ 
bility of reports_16517 
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Meetings: 

Advisory Committee on Reactor 

Safeguards ___ 16517 

Advisory Committee on Reactor 
Safeguards, Subcommittee on 
the Koshkonong Nuclear 

Plant. Units 1 and 2 _ 16518 

Advisory Committee on Reactor 
Safeguards, Subcommittee on 
the Pilgrim Nuclear Power- 
Station. Unit 1 and Reactor 

Pressure Vessels: Steel - 16519 

Advisory Committee on Reactor 
Safeguards. Procedures Sub¬ 
committee _ 16520 

Advisory Committee on Reactor 
Safeguards, Subcommittee on 

Regulatory Guides . 16520 

Airplications, etc.: 

Florida Power & Light Co - 16521 

Georgia Power Co _ 16521 

Northeast Nuclear Energy Co., 

et al- .-.— 16522 

Tennessee Valley Authority - 16522 

Virginia Electric & Power Co 16523 


SECURITIES AND EXCHANGE 
COMMISSION 

Notices 

Hearings, etc.: 

American Stock Exchange. Inc. 16523 

Beefsteak Charlie’s, Inc - 16524 

Columbia Gas System, Inc. <2 

documents) _ 16524, 16525 

Consolidated Natural Gas Co., 

et al _ 16526 

Continental Vending Machine 

Corp _ 16527 

Middle South Utilities, Inc. and 
Middle South Services, Inc.- 16527 
Midwest Stock Exchange, Inc. 

(3 documents) _ 16528, 16531 

National Association of Secu¬ 
rities Dealers, Inc _ 16531 

New York Stock Exchange, Ine_ 16532 

Pacific Stock Exchange, Inc - 16533 

PBW Stock Exchange, Inc. <2 

documents) _ 16535 

Pennsylvania Electric Co _ 16536 

Presley Co _ 16537 


SOIL CONSERVATION SERVICE 
Notices 

Environmental statements; avail¬ 
ability : 

Cane Creek Improvement Area 16492 
Carpinteria Valley Watershed 
Project__ 16492 

TRANSPORTATION DEPARTMENT 

See Federal Aviation Administra¬ 
tion; Federal Highway Admin¬ 
istration. 

TREASURY DEPARTMENT 

See also Comptroller of the Cur¬ 
rency; Internal Revenue Sen- 
ice. 

Notices 

Committee establishment: 

Small Business Advisory Com¬ 
mittee on Economic Policy, 16488 

VETERANS ADMINISTRATION 
Notices 

Meetings: 

Central Office Education and 


Training Review Panel _ 16537 

Special Medical Advisory 
Group ... 16537 


list of cfr ports affected In this Issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's 
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the nsonth. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected 
by documents published since the revision date of each title. 


7 CFR 


14 CFR 


24 CFR 


Proposed Rules: 

918 .... . 16469 


10 CFR 


20.... 

30 ____ 

31 _ — 

32—.— 

35 (2 documents)_ 

40_ 

50. — 

55___ 

70. -... 

73.____ 

140_ 

150—... 

— . 16445 

- 16445 

.... 16446, 16448 

_ 16446 

- .- 16447 

16447 

211.. 

212 (2 documents)_ 

— 16448. 16451 

Proposed Rules: 


212.. 



12 CFR 

613. 16451 


39 (2 documents). .- 16451, 16452 

71 (4 documents) .. 16452. 16453 

Proposed Rules: 

71 . 16477 

73. 16477 

250 . 16478 


Proposed Rules: 

886 ..... 16542 

2205 .... 16476 

32 CFR 

Proposed Rules; 

910 --- 16463 


16 CFR 


2 ... 16453 

4 .—.. 16453 


21 CFR 

51 .-. 16454 

121 .-. 16458 

1301 . 16460 

1308 —.--_ 16460 

Proposed Rules: 

36 ... 16470 

51- . 16475 

1308 . 16487 

1311 . 16487 


40 CFR 

52 (2 documents).. _ 16460, 16461 

180— ..— - 16462 

45 CFR 

100a . 16439 

187 --- . 16439 

1060_ .—. 16445 

Proposed Rules: 

1160 - 16480 

49 CFR 

Proposed Rules: 

1109 . 16482 

50 CFR 

Proposed Rules: 

17 . 16466 
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CUMULATIVE LIST OF PARTS AFFECTED DURING APRIL 


The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during April. 


1 CFR 

Ch. 1 ___ 13895 

304. _ 15321 

Proposed Rules: 

435 _ 


14496 


3 CFR 

Proclamations: 

4425 ___ 14363 

4426 _ 14723 

4427 _ 14997 

4428 _ 15395 

4429 _i_ 15679 

4430—...— 15819 

4431 _ 15821 

4432 _-_ 15823 

4433 _16133 

Executive Orders: 

11790 (See EO 11912)_ 15825 

11795 (Amended by EO 11910)— 15681 

11847 (see EO 11909). 14161 

11909._ 14161 

11910_ 15681 

11911-.-.. 15683 

11912.. 15825 

Memorandums: 

January 2. 1973 (Amended by 
Memorandum of March 25, 

1976)_14163 

April 26, 1973 (See Memorandum 

of March 25. 1976)-14163 

December 13. 1973 (See Memoran¬ 
dum of March 2$. 1976)_14163 

October 29, 1974 (See Memoran¬ 
dum of March 25,1976).— 14163 

March 25, 1976_ 14163 

4 CFR 

400_16135 

410—. 16135 

Proposed Rules: 

415..-. 14788 

5 CFR 

213_ 14165, 14501, 14999, 15397, 16145 

550. 14165 

2402_ 14725 

7 CFR 

2_ 14170, 15322 

6 . 15685 

52—. 15016 

53...-.14171 

663_14172 

701_ 15022 

724_ 15023 

728 _ 16157 

729 _ 14175 

730 . 13928, 14176 

731 _ 15397 

905_ 15829 

907 _ 13928, 14176, 15023, 15831 

908 __- 13929. 14859. 15024 

910 .— 14177, 15025, 16158 

911 _ 15685 

918_ 15830 

930_14177 

944_ 15829 

959. 13930, 15831 


7 CFR—Continued 

1124 _ 15398 

1406 _ 15398 

1430 _ 14322 

1434. —. 15398 

1472 _ 14323 

1520_ 14727 

1C01 _ 14727, 14860 

1807 _ 16159 

1808 _ 16159 

1822 __—. 13932,15686 

1823— _ 13930 

1841 _ 13930 

1872 _ 13931 

1890 _ r _ 13930 

1890m. _ 15830 

1890p .—... 13933 

1890r _ 13933 

1901 _ 16159 

1918 _ 14727 

2024.. _ 13933 

Proposed Rules: 

1 _ 13938 

29 _ 14760 

. 301—_ 15422 

911 . 15859 

917— _ 14375 

918 _ 16469 

981 _ 15341 

1011 _ 14192 

1033 _ 14192 

1036 _ 15855 

1090 _ 14192 

1099 _ 14768 

1101 _ 14192 

1205 _ 15418 

1207 . 15858 

1701 _ 15026 

1823 _ 14773 

9 CFR 

73 . 14501, 14999 

76 _ 15000, 16145 

78 . 14501 

94 _ 15000 

97 __——__ 16145 

307 _ 15400 

381 _ 15400 

445 _ 14256 

447 _ 14256 

10 CFR 

2 _ 15833 

20 . 16445 

30 .-.. 16445 

31 . 16446 

32 16446 

35—. 16446, 16448 

40 16446 

50 _ 15834. 16446 

51 _ 15834 

55—.-.—.— 16447 

70 .-. 16447 

73 _ 16447 

140 . 16447 

150 _ 16447 

210. _ 13898 

211- . 13898, 13899, 16448 

212 . - 13898, 

13899, 15330. 15566, 16448, 16451 

213 _ 14260 

215 _ 13898 


10 CFR—Continued 

Proposed Rules: 

140 _ 13955 

203 _ 14261 

205 _ 14900 

211— . 13955 

212 _ 13955, 16172, 16179, 16479 

213 _ 14900, 15033, 15035 

12 CFR 

7 _. 15401 

225 _ 15687 

265 _ 14860 

406 _ 15402 

600 _ 15835 

613 _ 16451 

Proposed Rules: 

203 _1_ 15719 

225 _ 14902 

226 _ 14194 

329 _ 14395 

505a _ 14902 

701. .-.. 14792 

13 CFR 

120 _ 15404 

122 16146 

581 . 15835 

14 CFR 

39 . 13906, 

13907, 14365, 14366, 14876-14878, 
14881-14883, 15340, 15837, 16451, 

16452 

71 _ ..... 13907, 

13908. 14878, 14883, 15837, 16452, 

16453 

73 .-.. 13908, 14366 

75 13909 

93 . 14879, 15838 

97 ..-__ 13907. 14880 

103 . 15972 

234 . 14367, 16146 

288 _ 14165 

Proposed Rules: 

21 . 14392 

25 .-__ 14393 

36 _ 15865 

39 13950, 

14894, 14895, 14898, 15349. 15863, 
15864,15868 

71 13951, 

13952, 14393* 14394, 14896, 14898*, 
15349, 15350, 15867, 15868, 15869, 
16477 

73 ... 14394, 14896, 16477 

75 ..-.. 14395 

91 ..— 14393. 14897 

121 . 13952, 14393 

123 _ 13952 

135 . 13952 

139 _ 13953 

152 _ 15350 

202 _ 14787 

207 _ 14193 

208 _14193 

212 . - .. 14193 

214 _ 14193 

217 _14193 

241 . 14193. 15031 

249 _ 14193 

250 ...- 16478 
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14 CFR—Continued 

Proposed Rules— Continued 


371_ 14193 

389.. 14193 

15 CFR 

370___16161 

371.-.16161 

373 _16161 

374. 16161 

377_ 15001 

385____16161 

386. 16161 

389.-..16161 

16 CFR 

2.1.... 16453 

4 ...-.- 16453 

13. 13909. 

14367, 14501 14506. 14728. 14729. 
15688 

1207. 13911, 15003 

Proposed Rules: 

443__—.. 14903 

451. 14534 

456__ 14194. 14903, 16183 

1201 .—. 15873 

1202 . 14112 

1500. 14790 

17 CFR 

145. 16288 

211_ 15839 

240..-. 15842 

275. 14507 

Proposed Rules: 

240.. 14907, 16184 

270. 13955, 13956 


21 CFR—Continued 


26 CFR 


450. 

510—.. 

520.. 

522.. 

524.. 

540. . 

558.. . . 

561 .. 

610 . . 

640.. 

1301. . 

1308. . 

Proposed Rules 

1 .. . 

2 _.. 

18 _ 

31.. 

36.. 

51-.. 

121.. 

128e-.. 

310_ 

430-.. 

436 _ 

440 _ 

700_ .. 

1301.. 

1303 .. 

1304 _ 

1308... 

1311_ 

22 CFR 

16 .. 

23 CFR 

140 _.... 


.. 14184, 15844 

14187, 14367. 14732 

.._ 14187 

..14188 

..14188 

..14189 

14367, 14732, 15323 

.. 14731, 15323 

_ 15690 

..- 14367 

.. 16460 

_ 14189, 16460 


14382, 14769 

. 14769 

_ 15702 

.- 14193 

. 16470 

. 16475 

. 15029 

.- 14526 

14888, 15026 

.. 14384 

_ 14384 

. 14384 

_ 15026 

.. 14885 

. 14398 

.. 14398 

14885, 16487 
14399, 16487 


13912 


15690 


1. 13918, 14368, 15404, 15690 

10_. 14862 

20. 14513 

301.-.- 14368. 15690 

Proposed Rules: 

1. 14522 

41.- 14760 

48—. 14760 

142..-.- 14760 

27 CFR 

Proposed Rules: 

4_ 14522 

29 CFR 

1908—. 15004 

1952.. 14166, 15005 

Proposed Rules: 

94—.-. 15182 

95..-.-.— 15182 

96_. 15182 

98.. 15182 

403.. 15032 

1910—.16184 

1952.. 14541 

1956. 14542 

30 CFR 

11—. 13919 

Proposed Rules: 

55 .-.16163 

56 .16163 

57 . 16163 

70.. 13939 

75-.14102 


24 CFR 


31 CFR 


18 CFR 

2-...- 15003 

Proposed Rules: 

2.-.-. 14531 

701—.-. 15425 

19 CFR 

145 
153 

Proposed Rules: 


4.. 14760 

19.14191 

20 CFR 

404-. 13911 

620. 15004 

741. 16147 

Proposed Rules: 

410. 13940 

21 CFR 

1-.14178 

2.-.. 14179, 14508 

31.14180 

51. 16454 

121- 14180, 14181, 14508, 15844, 16458 

123. 14731- 

201. 15844 

430 . 14183 

431 .14183 

436- 14183 

444. 14186 


14730 

14731 


16. 13917 

203. 14509 

205. 14861 

207. 14861 

213.. .. 14509,14861 

221. 14861 

232. 14861 

234. 14509 

242. 14861 

244.. . 14861 

275. 14367 

861. 15844 

888. 14662 

1914 .. 14756.15700 

1915 . 14750 

1916-.. 14368, 16147 

1917.. 14509-14513, 14862 

1920... 14757,14758 

2205. 14758 


Proposed Rules: 


211. 15846 

32 CFR 

174-.-...- 15410 

1250. 13920 

1285. 13921 

Proposed Rules: 

910. 16463 

33 CFR 

117. 13922, 15324 

159. 15324 

208..-. 15005 

Proposed Rules: 

157. 15859 

166. 14391 

401.16183 


36 CFR 


203. 15348 

236.-. 15704 

271.-.— 15422 

425-. 15703 

886.. 16592 

1917. 19341- 

19350, 14774-14787, 14890-14894, 
15030,15704-15710 
2205—. 16476 

25 CFR 

43h. 16004 

252. 13937 

Proposed Rules: 

252.- 13938 


7. 14863, 15008, 15690 

50.16147 

Proposed Rules: 

7.-.. 13940 

50. 14525 

221-. 14526 

902. 14536 

37 CFR 

2 .16147 

38 CFR 

1. 16009 

3 . 14863, 15411 

36. 14864 


FEDERAL REGISTER. VOL. 41, NO. 76—MONDAY, APRIL 19, 1976 


Vli 
































































































































































FEDERAL REGISTER 


38 CFR—Continued 


Proposed Rules: 

3 14907 

21 14396 

36. 14198 

39 CFR 

Proposed Rules: 

3001_14903 

40 CFR 

52 . 15326-15328, 16460, 16461 

180_ 13935, 14514, 15329, 16462 

205-_-«-»»—15538 

407_ 16272 

414...-_ 13936 

Proposed Rules: 

52__ 13954, 15350, 15424 

180. 14526,14527,14899,15873, 15874 
423..-.- 14792 

41 CFR 

14-1_15411 

14H-1_ 13922 

60-6_14517 

60-741_16147 

101_ 14732 

101-11.. 14515, 14516 

101-25_ 14865 

101-26_14517 

101-32_14517 

114-38.-- 15412 

Proposed Rules: 

Ch. 8_ 15877 

101-35_14196 

42 CFR 

Proposed Rules: 

38_16169 

43 CFR 

4.. 15009 

1780_ 14734 

2110_ 15851 

2130_ 15851 

2270_ 15851 

2650_ 14734 

3820_ 15852 

4700_ 15009 

Public Land Orders: 

5579 _ 14370 

5580 _ 14370 


43 CFR—Continued 

Public Land Orders:—C ontinued 

5581 _ 14518 

5582 _ 15853 

Proposed Rules: 

3103_ 14375 

3130 _ 14375 

45 CFR 

73_ _ 

100a.. . 

100b. . 

100c _ 

146. .. 

174. .. 

187 . 

205 .. 

228— . 

801 _ 

1060 _ 

1068_ 

1069- .- 

Proposed Rules: 

110b _ 

123 . 

124. . 

196. . 

250 _ 

1160. .— 

46 CFR 

78. . 13923 

530 _ 16157 

Proposed Rules: 

Ch. I. .— 15349 

35 _ 14386 

58 . 14386 

78 _ 14386 

97 _ 14386 

111 _ 14386 

112 . 14386 

164 _ 14389 

196 _ 14386 

536. . 14792 

47 CFR 

0. ... 14865. 16157 

1 _ 14750, 14865,15698, 15849, 16157 

2 _ 15849 

7 . 14750 

43. 15699 

68 ..-__ 14875 


_ 14740 

15691, 16439 

_ 15691 

. 15691 

_ 15972 

_ 15690 

_ 16439 

_ 15329 

_ 14166 

_ 16155 

14370, 16445 

_ 14371 

_ 15009 


__ 15532 

.... 14986 
.... 15702 

_ 14384 

... 15560 
— 16480 


47 CFR—Continued 


73_ 14518 

83_-_15413 

95_ 15413,15849 

Proposed Rules: 

15_14193 

73_ 14899. 15031, 15425, 15711 

76.. 15425,15717 

81. 15719 

83—_ 15719 

95.—-.-_ 14527 


49 CFR 


1 ___14519 

171 .—- 15993 

172 _ 15013. 15996 

173 _ 15013.16059 

174 _ 16092 

175 __16106 

176_16110 

177_ 16130 

230._ 15848 

255_ 15847 

567_ 13923 

570 _ 13923 

571 . - 14875 

575_ 13923 

604 _ 14122 

605 _ 14127 

840_ 13925 

1003_ 13926 

1033_ 13926, 

14168, 14371, 14372, 14520. 14875, 
15014, 15015, 15414, 15415, 15698, 
15848 

1249_14168 

1307_15415 


Proposed Rules: 

10 _ 

571_ 

802_ 

1109.. 


15872 

15870 

15874 

16482 


50 CFR 


17 ..- 13926 

18 14372 

28. 15416 

33_ 14373, 14521, 14875, 14876, 15416 

81. 15016 


Proposed Rules: 


17__ 14886, 16466 

18—___- 15166 

216—____ 15173 


FEDERAL REGISTER PAGES AND DATES—APRIL 


Pages Date 

13895-14160_Apr. 1 

14161-14362- 2 

14363-14499_ 5 

14501-14721_ 6 


Pages Data 

14723-14857_ 7 

14859-14996_ 8 

14997-15319... 9 

15321-15394.- 12 


Pages Date 

15395-15677.. 13 

15679-15817_ 14 

15819-16131. 15 

16133-16438_ 16 

16439-16543. 19 


vlU 


FEDERAL REGISTER, VOL 41, NO. 76—MONDAY, APRIL 19, 1976 












































































































































16139 


rules and regulations 


This section of the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Notices 
of hearings and investigations, committee meetings, agency decisions and rulings, delegations of authority, filing of petitions and applications 
and agency statements of organization and functions are examples of documents appearing in this section. 


Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION, DE¬ 
PARTMENT OF HEALTH, EDUCATION, 

AND WELFARE 

PART 100a—DIRECT PROJECT GRANT 
AND CONTRACT PROGRAMS 

PART 187—SPECIAL PROGRAMS AND 

PROJECTS TO IMPROVE EDUCATIONAL 

OPPORTUNITIES FOR INDIAN CHIL¬ 
DREN AND INDIAN GRADUATE AND 

PROFESSIONAL STUDENTS 

Final Regulations 

Notice of proposed rulemaking was 
published in the Federal Register on 
November 21, 1975 (40 FR 54253-54258), 
setting forth amended regulations for 
Part B of the Indian Education Act (20 
U.S.C. 887c, 887C-1, and 887c-2). The 
purposes of the amendments are: (1) 
To streamline and improve the existing 
regulations; and (2) To reflect amend¬ 
ments of Part B of the Act made by the 
Education Amendments of 1974 (Pub. 
L. 93-380), including the establishment 
of the two new programs provided for 
in Subparts C and D. 

Interested persons were invited to sub¬ 
mit written comments, suggestions, or 
objections regarding the proposed rules. 
A description of the comments follows. 
After each comment, a response is set 
forth discussing the comment and stating 
changes which have been made in the 
regulations or the reasons why no change 
is deemed necessary. 

1. Comment. Commenters suggested 
that federally supported elementary and 
secondary schools for Indian children 
should qualify for assistance under all 
programs covered by this Part. 

Response. No change is permissable. 
The list of eligible applicants for each 
program is set forth in the statute. 

2. Comment. Two commenters sug¬ 
gested that the definition of “institution 
of higher education” be rewTitten to in¬ 
clude Indian community controlled col¬ 
leges. 

Response. No change was made in the 
regulations. The definition used in the 
regulations is adopted from section 801 
(e) of the Elementary and Secondary 
Education Act, 20 U.S.C. 881(e). An In¬ 
dian community controlled college which 
does not qualify as an institution of 
higher education may qualify for assist¬ 
ance as an Indian organization or insti¬ 
tution under § § 187.1Ka>, 187.12(a), and 
187.14(a). 

3. Comment. A commenter suggested 
that the term “Indian children,” as used 
in Subpart B, should include students in 
community colleges or grades thirteen 
and fourteen. 


Response. No change has been made. 
The term refers to elementary and sec¬ 
ondary school students. The law applica¬ 
ble to “Indian children” as discussed in 
Subpart B does not pertain to students in 
postsecondary education. 

4. Comment. A commenter suggested 
adding the following under § 187.11(c): 
“The first priority shall be the priority 
as submitted in the project and as spe¬ 
cifically established by the Indian school 
board or Indian advisory committee.” 

Response. No change was made in the 
regulation. The comment does not recog¬ 
nize that the purpose of the provision is 
to establish priorities among competing 
applications. 

5. Comment. A commenter suggested 
adding (a) (5) under § 187.11 specifying 
library and media services and programs 
as authorized activities. 

Response. No change has been made. 
The activities specifically mentioned in 
§ 187.11(a) are set forth in the law. To 
the extent that library and media serv¬ 
ices and programs qualify as planning, 
pilot, or demonstration projects under 
§ 187.11(a), they are permissible activi¬ 
ties. 

6. Comment. Two commenters sug¬ 
gested that “comprehensive library me¬ 
dia center service” or “library and media 
services and programs” be added as a 
specific authorized activity under § 187.- 
12 . 

Response. No change was made in the 
regulation. Under § 187.12(a) (1) (iii), 
provision is already made for such ac¬ 
tivities. 

7. Comment. One commenter requested 
an amplification of the authorized activ¬ 
ity in § 187.12(a) (1) (vi), “Preschool pro¬ 
grams,” to provide for screening and spe¬ 
cial services for handicapped preschool 
children. 

Response. No change is deemed neces¬ 
sary since, under g 187.12(c)(2), priority 
is given to “programs which are directed 
at meeting the needs of Indian children 
who are handicapped.” Also, such screen¬ 
ing and special services are authorized in 
the regulations in 5 187.12(a) (1) (i). 

8. Comment. Two commenters sug¬ 
gested that 5 187.13(a)(1) be rewritten 
to include librarians and library aides as 
careers for which persons could be 
trained. 

Response. No change is deemed neces¬ 
sary. The law states that the Commis¬ 
sioner may make grants for carrying out 
programs and projects to prepare per¬ 
sons to serve Indian children as teachers, 
teacher aides, social workers, and ancil¬ 
lary educational personnel. The term 
“ancillary educational personnel” as used 
in this section, allows for the training of 


librarians and library aides to the extent 
that this training would meet the special 
eductional needs of Indian children. 

9. Comment. A commenter objected to 
the identification of “social worker” as 
part of educational personnel develop¬ 
ment in § 187.13(a) (l)(i). 

Response. No change was made in the 
regulation. The law speaks of programs 
to prepare persons to serve Indian chil¬ 
dren as teachers, teacher aides, social 
workers, and ancillary educational per¬ 
sonnel. 

10. Comment. A commenter agrees that 
Indian institutions of higher education 
should receive priority funding as re¬ 
flected in § 187.13(c) (D, but disagrees 
with the priority of inservice training as 
reflected in § 187.13(c) (2) and feels that 
high priority should be accorded to un¬ 
dergraduate and precredential prepara¬ 
tion (i.e., preservice training). 

Response. No change has been made. 
While priority is accorded to applica¬ 
tions which are inservice and short-term, 
this does not preclude programs designed 
to prepare individuals at the undergrad¬ 
uate level to teach Indian children. 
Awards will be made on the basis of the 
criteria set forth in §§ 187.13(b) and 
187.15 as well as 100a.26. Moreover, the 
section does not say that priority will be 
given t6 projects which are solely inserv¬ 
ice training. The language in § 187.13(0 
(2) states that priority shall be given to 

. . applications for projects including 
inservice training ...” An example of 
such a project would be one in which the 
main emphasis is to provide training 
for teachers and teacher aides and which 
also has a component to provide inserv¬ 
ice training for teachers and administra¬ 
tors with whom the other personnel are 
working. 

11. Comment. One commenter sug¬ 
gested that the priority area under 
5 187.14(c) (2) be rewritten to include 
applications for library projects involv¬ 
ing the dissemination of information and 
materials. 

Response. No change is deemed nec¬ 
essary. To the extent that a library is a 
public agency or institution, the dissemi¬ 
nation of information by or concerning 
library projects is implicitly allowable 
under tills section. 

12. Comment. Two commenters sug¬ 
gested that 5 187.16(f) (2) (ii) be rewrit¬ 
ten to include fellowships for librarians 
or media specialists under § 187.13. 

Response. Section 187.16(f) (2) (ii) has 
been revised so as to include ancillary 
personnel and thus be consistent with 
§ 187.13(a) (1) (i). 

13. Comment. A commenter suggested 
that § 187.21(a) be rewritten to include 
undergraduate and graduate programs in 
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library or information sciences as allow¬ 
able activities. 

Response. No change has been made. 
Such programs might qualify if they fit 
within the activities specified, which are 
taken from the law. 

14. Comment. A commenter suggested 
that fellowships under Subpart D be 
awarded to part-time students and to 
students who are seeking associate de¬ 
grees or who are enrolled in other two- 
year terminal programs. 

Response. No change has been made. 
The law provides that fellowships may 
be awarded for a program of study of 
not less than three nor more than four 
academic years, and it is felt that, in 
view of the limited number of fellowships 
that would be passible, they should be 
awarded only to full-time students. 

15. Comment. Several commenters sug¬ 
gested that the areas of library science, 
social work, community planning, pub¬ 
lic administration, and recreation be 
added as allowable fields of study under 
the fellowship program in § 187.31. 

Response. No change is made in the 
regulation. The law establishes five fields 
of study under the fellowship program: 
Engineering, medicine, law. business, and 
forestry. Fellowships may also be 
awarded in an area related to one of 
these five fields. 

16. Comment. A commenter requested 
that 8 187.32(b) be rewritten to specify 
that not less than five percent of the 
fellowships be awarded in the field of 
library science. 

Response. No change is made in the 
regulation, for the reason set forth in 
the preceding response. 

On the basis of further review within 
the Department, the definition of “de¬ 
pendent” in 8 187.2 has been deleted 
pending the development of a uniform 
definition of the term by the Office of 
Education. 

Accordingly. Parts 100a and 187 of 
Title 45 of the Code of Federal Regula¬ 
tions are amended to read as set forth 
below. 

Effective date: Pursuant to section 
431(d) of the General Education Provi¬ 
sions Act, as amended (20 U.S.C. 1232 
(d)), these regulations have been trans¬ 
mitted to the Congress concurrently with 
the publication of this document in the 
Federal Register. That section provides 
that regulations subject thereto shall be¬ 
come effective on the forty-fifth day fol¬ 
lowing the date of such transmission, 
subject to the provisions therein con¬ 
cerning Congressional action and ad¬ 
journment. 

(Catalog of Federal Domestic Assistance 
Number 13.536, Indian Education Act, Part 
B) 

Dated: March 3, 1976. 

T. H. Bell, 

V.S. Commissioner of Education. 

Approved: April 7, 1976. 

Marjorie Lynch, 

Acting Secretary of Health, 
Education, and Welfare. 

1. Section lOOa.IO (the Introductory 
part of paragraph (a) and (a) (31) of 


RULES AND REGULATIONS 

Part 100a of Title 45 of the Code of Fed¬ 
eral Regulations is revised to read as 
follows: 

§ 100a. 10 Scope. 

(a) Programs. Except to the extent 
inconsistent with an applicable statute 
or regulation, the provisions contained in 
this part apply to all Federal programs 
of assistance authorized under the fol¬ 
lowing authorities: 

* • ♦ • • 

(31) Special programs and projects to 
improve educational opportunities for 
Indian children and Indian graduate 
and professional students under Part B 
of the Indian Education Act (20 U.S.C. 
887c, 887c-l. 887c-2); and 

• • * * * 

2. Part 187 of Title 45 of the Code of 
Federal Regulations is revised to read 
as follows: 

Subpart A—Scope; Definitions; General 
Provisions; Applicable Related Statute 

Sec. 

187.1 Scope. 

187.2 Definitions. 

187.3 General provisions. 

187.4 Applicability of section 7(b) of In¬ 

dian Self-Determination and Edu¬ 
cation Assistance Act. 

Subpart B—Improvement of Educational 
Opportunities for Indian Children 

187.11 Planning, pilot, and demonstration 

projects for improving educational 
opportunities. 

187.12 Educational services and exemplary 

programs and centers. 

187.13 Training. 

187.14 Dissemination and evaluation. 

187.15 Additional criteria for approving ap¬ 

plications. 

187.16 Applications. 

Subpart C—Special Educational Training 
Programs for Educators of Indian Children 

187.21 Eligible applicants and authorized 

activities. 

187.22 Criteria and priority for considera¬ 

tion of applications. 

187.23 Eligible recipients of education or 

training. 

187.24 Selection of beneficiaries of fellow¬ 

ships, traineeships, and cost of 
education allowances. 

187.25 Applications. 

Subpart D—Fellowships for Indian Students 

187.31 Eligible applicants and authorized 

activities. 

187.32 Criteria and priorities for consider¬ 

ation of applications. 

187.33 Designation of alternate recipients 

of feUowships. 

187.34 Applications. 

Authority: Sec. 810. Pub. L. 80-10, as 
amended. 80 Stat. 339 (20 U.S.C. 887c). unless 
othewise noted. 

Subpart A—Scope; Definitions; General 
Provisions; Applicable Related Statute 

§ 187.1 Scope. 

This part governs: (a) The provision 
of assistance to State and local educa¬ 
tional agencies; Indian tribes, organiza¬ 
tions, and institutions; federally sup¬ 
ported elementary and secondary schools 
for Indian children; and institutions of 
higher education for carrying out spe¬ 
cial programs and projects to improve 
educational opportunities for Indian 


children under section 810 of the Ele¬ 
mentary and Secondary Education Act 
of 1965 (as added by section 421 of the 
Indian Education Act) and (through 
special programs for educators of Indian 
children) section 422 of the Indian Ed¬ 
ucation Act; and 

(b) The awarding of fellowships to 
Indian students in graduate and pro¬ 
fessional programs at institutions of 
higher education under section 423 of 
the Indian Education Act. 

(20 U.S.C. 887c, 887C-1. and 887c-2) 

§ 187.2 Definitions. 

As used in this part: “Academic year ' 
means a period of time, generally of not 
less than eight months, in which a full¬ 
time student would normally be expected 
to complete the equivalent of two semes¬ 
ters, two trimeters, three quarters, or 
900 clock hours of instruction. 

(20 U.S.C. 887c-2) 

“Allowance for dependents” means a 
payment, in a sum approved by the 
Commissioner, to a recipient of a fel¬ 
lowship or trainees hip on account of his 
dependents, if any. 

(20 U.S.C. 887c. 887C-1, and 887c- 2) 

“Cost of education allowance” means 
a payment to an eligible applicant (or. 
in the case of a felkwship under Sub¬ 
part D. to the institution of higher edu¬ 
cation attended by the fellowship hold¬ 
er) in a sum approved by the Commis¬ 
sioner and on behalf of an eligible recipi¬ 
ent of a fellowship, or of education or 
training described in § 187.23, to cover 
the cost of the education or training to 
be provided to the eligible recipient by 
the eligible applicant (or. in the case of 
a fellowship under Subpart D. by the 
institution of higher education attended 
by the fellowship holder). 

(20 U.S.C. 887c. 887C-1, and 887c-2) 

“Exemplary” as applied to an educa¬ 
tional program, project, service, or 
activity, refers to a program, project, 
service or activity designed to be so edu¬ 
cationally effective or outstanding that 
it could be identified as a promising solu¬ 
tion to a basic Indian education problem. 
(20 U.S.C. 887c (a) (2) and (c) ) 

“Federally supported elementary and 
secondary school for Indian children” 
means an elementary or secondary 
school for Indian children operated or 
supported by the Department of the 
Interior. 

(20 US.C. 887c(b)) 

“Fellowship” means an award to an 
eligible recipient thereof described in 
5 187.16(f)(2), an eligible recipient of 
education described in § 187.23(a), or an 
eligible applicant under Subpart D, and 
consists of a cost of education allowance, 
a stipend, and an allowance for de¬ 
pendents, if any. 

(20 U.S.C. 887c, 887C-1, and 887c-2) 

“Guidance and counseling” refers to: 
(a) Services to Indian pupils to assist 
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them in assessing and understanding 
their particular abilities, educational 
needs, and career and vocational inter¬ 
ests; and 

(b> Assistance in personal and social 
development, including the development 
of a positive self-concept for Indian 
children and their parents. 

<20 U.S.C. 887c (c) (1) (D) ) 

"Handicapped children" means men¬ 
tally retarded, hard of hearing, deaf, 
speech impaired, visually handicapped, 
seriously emotionally disturbed, ortho- 
pcdically impaired, or other health-im¬ 
paired children, or children with specific 
learning disabilities, who by reason 
thereof require special education and 
related services. 

(20 U.S.C. 887c (I) (E)) 

"Indian" means any individual, living 
on or off a reservation, who is: 

(a) A member of a tribe, band, or 
other organized group of Indians, includ¬ 
ing those tribes, bands, or groups termi¬ 
nated since 1940 and those recognized 
now or in the future by the State in which 
they reside, or who is a descendant, in 
the first or second degree, of any such 
member: or 

<b) Considered by the Secretary of the 
Interior to be an Indian for any purpose; 

or 

(c) An Eskimo or Aleut or other 
Alaska Native. 

(20 U.S.C. 1221h) 

"Institution of higher education'* 
means an educational institution in any 
State which: 

(a) Admits as regular students only 
individuals having a certificate of grad¬ 
uation from a high school, or the recog¬ 
nized equivalent of such a certificate; 

<b) Is legally authorized within the 
State to provide a program of educa¬ 
tion beyond high school; 

(c) Provides an educational program 
for which it awards a bachelor’s degree; 
or provides not less than a two-year pro¬ 
gram which is acceptable for full credit 
toward such a degree, or offers a two-year 
program in engineering, mathematics, or 
the physical or biological sciences which 
is designed to prepare the student to work 
as a technician and at a semiprofessional 
level in engineering, scientific, or other 
technological fields which require the 
understanding and application of basic 
engineering, scientific, or mathematical 
principles or knowledge; 

(d) Is a public or other nonprofit in¬ 
stitution; and 

(e) Is accredited by a nationally recog¬ 
nized accrediting agency or association 
listed b„ the Commissioner pursuant to 
tills paragraph or, if not so accredited, is 
an institution whose credits are accepted, 
on transfer, by not less than three insti¬ 
tutions which are so accredited, for credit 
on the same basis as if transferred from 
an institution so accredited: Provided , 
however , that in the case of an institution 
offering a two-year program in engineer¬ 
ing, mathematics, or the physical or 
biological sciences which is designed to 
prepare the student to work as a techni- 
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clan and at a semiprofessional level in 
engineering, scientific, or technological 
fields which requires the understanding 
and application of basic engineering, 
scientific, or mathematical principles or 
knowledge, If the Commissioner deter¬ 
mines that there is no nationally recog¬ 
nized accrediting agency or association 
qualified to accredit such institutions, he 
shall appoint an advisory committee, 
composed of persons specially qualified 
to evaluate training provided by such in¬ 
stitutions, which shall prescribe the 
standards of content, scope, and quality 
which must be met in order to qualify 
such institutions to participate under this 
part and shall also determine whether 
particular institutions meet such stand¬ 
ards. 

(20 UJ3.C. 887c, 887c-l, and 887c-2) 

"Local educational agency" means a 
public board of education or other pub¬ 
lic authority legally constituted within a 
State Tor either administrative control or 
direction of, or to perform a service func¬ 
tion for, public elementary or secondary 
schools in a city, county, township, school 
district, or other political subdivision of 
a State, or such combination of school 
districts or counties as are recognized in 
a State as an administrative agency for 
its public elementary or secondary 
schools. Such term also includes any 
other public institution or agency hav¬ 
ing administrative control and direction 
of a public elementary or secondary 
school. 

(20 U.8.C. 887c 1 

"State" refers to, in addition to the 
several States of the Union, the Com¬ 
monwealth of Puerto Rico, the District 
of Columbia, Guam, American Samoa, 
the Virgin Islands, and the Trust Terri¬ 
tory of the Pacific Islands. 

(20 U.S.C. 887c. 887C-1, and 887c-2) 

"State educational agency" means the 
State board of education or other agency 
or officer primarily responsible for the 
State supervision of public elementary 
and secondary schools, or, if there is no 
such officer or agency, an officer or 
agency designated by the Governor or by 
State law. 

(20 UB.C. 887c) 

"Stipend" means a payment, in a sum 
approved by the Commissioner, to a re¬ 
cipient of a fellowship or traineeship 
without regard to his dependents. 

(20 US.C. 887c. 887c-1, and 887o-2) 

"Traineeship" means an award to an 
eligible recipent of training described in 
§ 187.23(b), and consists of a cost of 
education allowance, a stipend, and an 
allowance for dependents, if any. 

(20 U.S.C. 8870-1) 

§ 187.3 General Provisions. 

Assistance under this part is subject 
to applicable provisions contained In 
Subchapter A of this chapter (relating 
to fiscal, administrative, property man¬ 
agement, and other matters). 

(20 UJ3.C. 887c, 887o-l, and 887c-2) 
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§ 187.1 Applicability of section 7(1>) of 
Indian Self-Determination and Edu¬ 
cation Assistance Act. 

Assistance under this part is subject 
to section 7(b) of the Indian Self-Deter¬ 
mination and Education Assistance Act 
(Pub. L. 93-638) and any regulations 
promulgated thereunder, to the extent 
that such statutory provision and regula¬ 
tions are by their terms applicable to 
assistance under this part. Section 7(b) 
provides for preference to Indians, in 
the contexts of training and employment 
and the awarding of subcontracts and 
subgrants, in connection with assistance 
under Federal legislation for the benefit 
of Indians. 

(20 U.S.C. 4506(b)) 

Subpart B —Improvement of Educational 
Opportunities for ’ndian Children 

§187.11 Planning, pilot, and demon¬ 
stration projects for improving edu¬ 
cational opportunities. 

(a) Eligible applicants and authorized 
activities. State and local educational 
agencies, federally supported elementary 
and secondary schools for Indian chil¬ 
dren, and Indian tribes, organizations, 
and institutions may apply for grants to 
support planning, pilot and demonstra¬ 
tion projects which are designed to plan 
for, and test and demonstrate the effec¬ 
tiveness of, programs for improving edu¬ 
cational opportunities for Indian chil¬ 
dren, including: 

(1) Innovative programs related to the 
educational needs of educationally de¬ 
prived children; 

(2) Bilingual and bicultural education 
programs and projects: 

(3) Special health and nutrition serv¬ 
ices and other related activities which 
meet the special health, social, and psy¬ 
chological problems of Indian children; 
and 

(4) Coordinating the operation of 
other federally assisted programs which 
may be used to assist in meeting the 
needs of these children. 

(20 U.S.C. 887c (a)(1) and (b) ) 

(b) Criteria. In considering whether to 
approve applications submitted under 
this section and in determining the 
amount of the awards under those appli¬ 
cations, the Commissioner will take into 
account the following criteria (in addi¬ 
tion to the criteria referred to in 
§ 187.15): 

(1) The degree to which the project 
addresses a demonstrated and substan¬ 
tial educational need of Indian children 
which is not being adequately met by 
projects supported with resources under 
other Federal, State, or local programs; 

(2) The degree to which the successful 
carrying out of the project will measur¬ 
ably contribute to improving the educa¬ 
tional opportunities of Indian children 
throughout the Nation; 

(3) The numbers of Indian children 
who are estimated to require educational 
or other related services or programs of 
the kind which will be demonstrated or 
improved by the proposed project; 

(4) In the case of projects which ad¬ 
dress themselves primarily to academic 
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needs, the degree to which the level of 
academic achievement of Indian chil¬ 
dren Is likely to be improved by accom¬ 
plishing or replicating the results of the 
proposed projects: 

1 5) The degree of innovation of the 
proposed project: and 

<6> The degree to which the project 
can be replicated for the purpose of pro¬ 
viding educational services or programs 
for Indian children. 

(20 u.S.C. 887c(b)) 

(c> Priority . In considering applica¬ 
tions imder this section, the Commis¬ 
sioner will give priority to applications 
from Indian educational agencies, organ¬ 
izations, and institutions, and to projects 
which will provide models for coordinat¬ 
ing the operation, at the local level, of 
Federally assisted programs or projects 
designed to assist in meeting the educa¬ 
tional needs of Indian children. 

(20U3.C. 887c (b), (f)) 

§ 187.12 Educational services and ex¬ 
emplary programs and centers. 

<a> Eligible applicants and authorized 
activities. State and local educational 
agencies, and tribal and other Indian 
community organizations, may apply for 
grants to assist them: 

(1) To provide educational services, 
specifically designed to improve educa¬ 
tional opportunities for Indian children, 
which are not available to Indian chil¬ 
dren in sufficient quantity or quality, in¬ 
cluding : 

(i> Remedial and compensatory in¬ 
struction, school health, physical edu¬ 
cation, psychological, and other serv¬ 
ices designed to assist and encourage 
Indian children to enter, remain in, or 
reenter elementary or secondary school; 

(ii) Comprehesive academic and vo¬ 
cational instruction; 

(iii) Instructional materials (such as 
library books, textbooks, and other 
printed or published or audiovisual mate¬ 
rials) and equipment; 

(iv) Comprehensive guidance, coun¬ 
seling, and testing services; 

(v) Special education programs for the 
handicapped; 

(vi) Preschool programs; 

(vii) Bilingual and bicultural educa¬ 
tion programs; and 

(viii) Other services which meet the 
purposes of this subparagraph; and 

(2) To establish and operate exem¬ 
plary and innovative educational pro¬ 
grams and centers which involve new 
educational approaches, methods, and 
techniques designed to enrich programs 
of elementary and secondary education 
for Indian children and which will serve 
as models for regular elementary and 
secondary school programs in which In¬ 
dian children are educated. 

(20 US.C. 887c (a) (2) and (c)) 

(b) Criteria. In considering whether 
to approve applications submitted under 
this section and in determining the 
amount of the awards under those ap- 
lications, the Commissioner will take into 
account the following criteria (in addi¬ 


tion to the criteria referred to in 
§ 187.15): 

(1) The degree to which the applica¬ 
tion demonstrates that the services to 
be stimulated by the project are not 
available in sufficient quantity or quality 
to the Indian children to be served; 

(2) The significance, in terms of long 
term improvement of the educational 
opportunities of Indian children, of the 
provision of the educational service, or 
the widespread application of the exem¬ 
plary program or center, for which as¬ 
sistance is requested; 

(3) In the case of an exemplary edu¬ 
cational program or center, the degree 
to which the application demonstrates 
that the educational approach, method, 
or technique involved in the program 
or center has not previously been tested 
or applied in the education of Indian 
children; and 

(4) The extent to w'hich the program 
or project involves Indian parents ii^the 
educational process and demonstrates 
new methods for involving those parents 
generally in activities to meet the edu¬ 
cational needs of Indian children. 

(20 UJS.C. 887c (c)) 

(c) Priority. In considering applica¬ 
tions under this section, the Commis¬ 
sioner will give priority to: 

(1) Applications from tribal and other 
Indian community organizations: 

(2) Programs which are directed at 
meeting the needs of Indian children 
who are handicapped; 

(3) Programs designed to assist and 
encourage Indian children to enter, re¬ 
main in. or reenter elementary or sec¬ 
ondary school; and 

(4) Programs designed to assist In¬ 
dian children to prepare to enter post¬ 
secondary or career education programs. 
(20 U.8.C. 887c (c) and (f) ) 

§ 187.13 Training. 

(a) Eligible applicants and authorized 
activities. 

(1) Institutions of higher education, 
and State and local educational agencies 
in combination with institutions of high¬ 
er education, may apply for grants to 
assist them in carrying out programs or 
projects: 

(1) To prepare persons to serve Indian 
children as teachers, teacher aides, so¬ 
cial workers, or ancillary educational 
personnel; and 

(ii) To improve the qualifications of 
those persons serving Indian children in 
those capacities. 

(20 U.S.C. 887c(a) (3) and (d) 

(2) The programs and projects may 
but need not involve one or more of: 

(i) The establishment of fellowship 
programs leading to a post-baccalaureate 
degree; 

(ii) Institutes: and 

(iii) As part of a continuing program, 
seminars, symposia, workshops, and con¬ 
ferences. 

Under the programs and projects au¬ 
thorized by this section, preference must 
be given to the training of Indians. 


(20 u.S.C. 887c (a) (3) and (d) ) 

(b) Criteria. In considering whether 
to approve applications submitted under 
this section and in determining the 
amount of the awards under those ap¬ 
plications, the Commissioner will take 
into account the following criteria (in 
addition to the criteria referred to in 
§ 187.15): 

(1) The need with regard to Indian 
education for the type of educational or 
other personnel for which the training is 
to be provided; 

(2) The likelihood that the training to 
be assisted will be applied to meet the 
educational needs of Indian children; 

(3) The degree to which the training 
would involve educational approaches 
which take into account the culture and 
heritage of Indian children; 

(4) The degree to which the training 
program would focus on approaches, 
methods, and techniques which are per¬ 
tinent to the education of Indian chil¬ 
dren; 

(5) The extent to which there is ex¬ 
pertise or has been previous experience 
on the part of the applicant or its per¬ 
sonnel in conducting the type of educa¬ 
tion or training for which application 
for funds is made; and 

(6) The extent of planning for opera¬ 
tion of the education or training. 

(20 UJS.C. 887c (a) (3) and (d)) 

(c) Priority. In approving applica¬ 
tions under this section, the Commis¬ 
sioner will give priority to: 

(1) Applications from Indian institu¬ 
tions of higher education; 

(2) Applications for projects includ¬ 
ing inservice training for qualified per¬ 
sons already serving in the education of 
Indian children; and 

(3) Applications for projects involv¬ 
ing short-term training (6 months or 
less). 

(20 U.S.C. 887c (a) (3); 887 (d); and 887c 

(W 

§187.11 Dissemination and evaluation. 

(a) Eligible applicants and authorized 
activities. Public agencies and institu¬ 
tions and Indian tribes, institutions, and 
organizations may apply for assistance 
(by grant or contract) for carrying out 
programs or projects for: 

(1) The dissemination of information 
concerning education programs, services 
and resources available to Indian chil¬ 
dren, including evaluations thereof; and 

(2) The evaluation of the effective¬ 
ness of federally assisted education pro¬ 
grams in which Indian children may par¬ 
ticipate in achieving the purposes of 
such programs with respect to such 
children. 

(20 U.S.C. 887c (a)(4) and (e) ) 

(b) Criteria. In considering whether 
to approve applications submitted under 
this section and in determining the 
amount of the awards under those appli¬ 
cations, the Commissioner will take into 
account the criteria set forth in 5 100a.26 
(b) of this chapter. 

(20 U.S.C. 887c (a) (4) and (e) ) 
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<c) Priority. In approving applications 
under this section, the Commissioner will 
give priority to; 

(1) Applications from Indian institu¬ 
tions and organizations; and 

(2) Applications for projects involving 
the dissemination of information and 
materials relating to, and the evaluation 
of the effectiveness of, academic pro¬ 
grams and educational services which 
affect academic achievement in basic 
educational areas (such as reading, lan¬ 
guage arts, mathematics, and sciences). 
<20 u.S.C. 887c(e)) 

§ 187.15 Additional criteria for approv* 
ing applications. 

In considering whether to approve ap¬ 
plications and in determining the 
amount of the award under approved 
applications under §§ 187.11-187.13, the 
Commissioner will take into account the 
following general criteria (in addition to 
the criteria set forth in gft 187.11-187.13 
and in § 100a.26(b) of this chapter): 

<a) The number of Indian children 
to be involved in the program or project 
and the number of Indian children that 
would be affected by a successful out¬ 
come of the program or project; 

(b) The degree to which the program 
or project to be assisted addresses the 
particular educational needs of Indian 
children; 

<c) The relative isolation (geographic 
or social) of the Indian community 
which will be served by the program or 
project; and 

(d) The degree to which the activities 
to be supported would be coordinated 
with other activities to meet the special 
educational needs of Indian children (in¬ 
cluding programs supported under Part 
A of the Indian Education Act, the Ele¬ 
mentary and Secondary Education Act. 
and the Vocational Education Act). 

(20 U.8.C. 887c) 

§ 187.16 Applications. 

(а) General. An eligible applicant’s 
application for assistance under this 
subpart shall set forth: 

(1) The nature of the applicant; 

(2) The problems to be addressed; 

(3) The objectives of the proposed 
program or project; 

(4) The activities through which the 
proposed program or project would car¬ 
ry out the purpose, as described in one 
of §§ 187.11-187.14, to which the pro¬ 
posed program or project relates; 

(5) The size and qualifications of the 
proposed staff; 

(б) The amount of, and a budget for. 
the award being requested; and 

<7) Other information and assurances 
which the Commissioner may require. 

The application shall indicate the 
manner in which the proposed program 
or project relates to the applicable cri¬ 
teria and priorities set forth or referred 
to in §§ 187.11-187.15. The application 
shall also describe proposed methods of 
administration which would provide 
proper and efficient administration of 
the program or project for which assist¬ 
ance is requested. 
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(20 U.S.C. 887c(f)) 

(b) Evaluation. An application under 
this subpart must contain an assurance 
to the Commissioner that: 

(1) The applicant will arrange for an 
independent and objective evaluation of 
the effectiveness of the project in achiev¬ 
ing its purposes and the purposes of this 
subpart; and 

(2) The applicant will cooperate with 
any evaluation conducted or arranged by 
the Commissioner. 

(20 U.S.C. 887c(f) (4)) 

«c) Participation of children enrolled 
m private schools. Applications under 
5 187.11, § 187.12, or $ 187.13 for assist¬ 
ance for programs or projects to serve 
children enrolled in the schools of local 
educational agencies mast provide in¬ 
formation and materials sufficient to 
establish that to the extent consistent 
with the number of Indian children in 
the area to be served who are enrolled in 
private non-profit elementary and 
secondary schools whose needs are of 
the type which the proposed program or 
project is intended to meet, such chil¬ 
dren will have an opportunity to partic¬ 
ipate in the program or project on an 
equitable basis. 

(20 U.S.C. 887c(f) ) 

Cd) Community participation. Appli¬ 
cations under §§ 187.11 and 187.12 must 
provide information and materials suffi¬ 
cient to establish that parents of the 
Indian children to be served and tribal 
committees: 

(1) Were consulted and involved in the 
planning and development of the proj¬ 
ect; and 

(2) Would actively participate in the 
operation and evaluation of the project, 
if it were assisted by the Commissioner. 

(20 U.S.C. 887c(f)) 

(e) Coordination of resources. Appli¬ 
cations for assistance under § 187.12 
(educational services and exemplary 
programs and centers) must contain an 
assurance that the program or project to 
be assisted will be coordinated with pro¬ 
grams or projects carried out with other 
resources which may be available to the 
applicant in order that, within the 
scope of the assisted program or project, 
funds awarded under § 187.12 and those 
other resources will be used for a com¬ 
prehensive program for the improvement 
of educational opportunities for Indian 
children. 

(20 US.C. 887c(f) (2) ) 

(f) Training of personnel. 

(1) Application.*- under 8 187.12 < relat¬ 
ing to educational services and ex¬ 
emplary programs and centers) must 
provide a description of the methods to 
be used for training personnel who would 
be participating in the project. Before 
he may approve an application under 
8 187.12, the Commissioner must be satis¬ 
fied that these methods are adequate. 

(20 U.S.C. 887c(t) (3)) 

(2) Applications under § 187.13 (train¬ 
ing) must provide: 


164 13 

<i) Information as to the number and 
percentage of persons to be trained who 
are Indians; and 

<ii) An assurance that all persons, if 
any, selected or to be selected as bene¬ 
ficiaries of fellowship programs assisted 
under 8 187.13 have at least a bacca¬ 
laureate degree, will be. during the edu¬ 
cation or training to be provided under 
§ 187.13, full-time students at a partici¬ 
pating institution of higher education, 
and intend to seek employment at the 
conclusion of that education or training 
in a capacity which will enable them to 
teach in, administer, or be a social worker 
or serve in an anicllary educational 
capacity in connection with, programs 
and projects designed to meet the special 
educational needs of Indian children. 

<20 U.S.C. 887c (d) and (f)) 

(g) Cooperative arrangements for 
training. Applications from State and 
local educational agencies under § 187.13 
must contain such information and as¬ 
surances as the Commissioner may re¬ 
quire with respect to the cooperative ar¬ 
rangements with institutions of higher 
education required of those applicants 
under that section. 

(20 U.S.C. 887c (d) and (f)) 

Subpart C—Special Educational Training 
Programs for Educators of Indian Children 

§ 187.21 Eligible applicant* and author¬ 
ized activities. 

Institutions of higher education. 
Indian organizations, and Indian tribes 
may apply for assistance (by grant or 
contract) in order to: 

(a) Prepare individuals for teaching 
in or administering special programs and 
projects designed to meet the special 
educational needs of Indian children; or 

<b) Provide in-service training for 
persons already teaching in such pro¬ 
grams and projects, or both. 

Applicants other than institutions of 
higher education are encouraged to have 
entered into an arrangement with an 
institution of higher education whereby 
such institution has agreed to provide 
such education or training in the man¬ 
ner previoasly specified by the appli¬ 
cant. Awards may include fellowships 
and traineeships for individuals and the 
provision to applicants of cost of edu¬ 
cation allowances for individuals. Indians 
shall be given preference for fellowships 
and traineeships. 

(20 U.S.C. 887c-1) 

§ 187.22 Criteriu and priorit> for run- 
^deration of applications. 

(a) Criteria. In considering whether to 
approve applications and in determin¬ 
ing the amount of the award for ap¬ 
proved applications under this subpart, 
the Commissioner will take into account 
the following criteria (in addition to the 
criteria set forth in 8 100a.26(b) of this 
chapter): 

(1) The criteria set forth in $ 187.13 
(b), except that the criterion set forth 
in §187.13(b)(5) will not preclude 
awards to Indian organizations and 
tribes where there is a reasonable prob- 
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ability that such applicants will be 
able to successfully conduct their pro¬ 
posed education or training; and 

<2> In the case of applications focus¬ 
ing in whole or in part on providing In- 
service training for persons already 
teaching in special programs and proj¬ 
ects designed to meet the special edu¬ 
cational needs of Indian children, the 
criteria set forth in § 187.15. 

(20 U.S.C. 887C-1) 

<b) Priority. In approving applica¬ 
tions under this subpart, the Commis¬ 
sioner will give priority to applications 
submitted by Indian organizations and 
tribes. 

(20 U.S.C. 887C-1) 

§ 187.23 Eligible recipients of educa¬ 
tion or training. 

(a) A person provided with education 
under this subpart to prepare him for 
teaching in or administering special pro¬ 
grams and projects designed to meet 
the special educational needs of Indian 
children must be enrolled as a student 
in a participating institution of higher 
education, be pursuing a course of study 
w T hich will lead to an undergraduate or 
graduate degree in education or edu¬ 
cational administration, and intend to 
seek employment at the conclusion of 
the education or training to be provided 
under this subpart in a capacity which 
will enable him to teach in or administer 
special programs and projects designed 
to meet the special educational needs of 
Indian children. 

(20 U.S.C. 887C-1) 

(b) Persons provided with in-service 
training under this subpart must have 
at least a baccalaureate degree and be 
teaching In special programs and proj¬ 
ects designed to meet the special edu¬ 
cational needs of Indian children. 

(20 U.S.C. 887C-1) 

§ 187.21 Selection of beneficiaries of 
fellowships, traineeships, and coft of 
€*ilucation allowances. 

Applicants for assistance under this 
subpart must select beneficiaries, if any, 
of fellowships, traineeships, and cost of 
education allowances either before or 
after submission of applications, as de¬ 
scribed In § 187.25(c). 

(20 U.S.C. 887c-l) 

§ 187.25 Applications. 

(a) General. An eligible applicant’s 
application for assistance under this sub¬ 
part shall set forth: 

(1) The nature of the applicant; 

(2) The methods by which the appli¬ 
cant proposes to provide education or 
training, or both; 

(3) The objectives of such education 
or training; 

(4) The size and qualifications of the 
proposed staff ; 

(5) The amount of, and a budget for, 
the award being requested; and 

(6> Such other information and as¬ 
surances ag the Commissioner may re¬ 
quire. 

The application shall set forth the 
manner in which it relates to the appli¬ 
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cable criteria and priorities referred to 
in § 187.22. The application shall also 
describe methods of administration 
which would provide proper and efficient 
administration of the assistance 
requested. 

(20 UJS.C. 887C-1) 

(b) Evaluation. An application made 
under this subpart must contain an as¬ 
surance to the Commissioner that: 

(1) The applicant vail arrange for an 
independent and objective evaluation of 
the effectiveness of its use of assistance 
in achieving its purposes and the pur¬ 
poses of this subpart; and 

(2) The applicant will cooperate with 
any evaluation which the Commissioner 
may conduct or arrange. 

(20 UJ3.C. 887C-1) 

(c) Information and assurances as to 
recipients of education or training. 

(1) An application under this subpart 
must include Information as to specific 
persons, if any, proposed as beneficiaries 
(and alternate beneficiaries, so as to pro¬ 
vide for awards being vacated) of fellow¬ 
ships, traineeships, or cost of education 
allowances, including their names, their 
eligibility under § 187.23, whether they 
are Indians (in the case of fellowships 
and traineeships), and the number of 
their dependents. Alternatively, an ap¬ 
plication may: 

(i> Make no provision for fellowships, 
traineeships, or cost of education allow¬ 
ances; or 

(ii) Include an assurance that pro¬ 
posed beneficiaries thereof have not yet 
been selected but that beneficiaries of 
fellowships or traineeships, if any, will be 
selected in such a manner as to give pref¬ 
erence to Indians, and a description of 
the manner in which such preferential 
selection will be conducted. 

(2) An application must in any case 
Include an assurance that all persons to 
receive education or training under tills 
subpart shall be eligible therefor under 
§ 187.23. 

(20 U.S.C. 887c-1) 

(d) An application under this subpart 
from an entity other than an institution 
of higher education must contain such 
information and assurances with respect 
to the cooperative arrangement encour¬ 
aged under § 187.21 as the Commissioner 
may require. 

(20 U.S.C. 887C-1) 

Subpart D—Fellowships for Indian 
Students 

§ 187.31 Eligible applicant* and au¬ 
thorized activities. 

(a) An Indian who is in attendance, 
or who has been accepted for admission, 
as a full-time student at an institution 
of higher education for study in a grad¬ 
uate or professional program may be 
awarded a fellowship under this subpart. 
The applicant’s program of study must 
be one of not less than three, nor more 
than four, academic years and provide a 
professional or graduate degree In en¬ 
gineering, medicine, law. business, for¬ 
estry, or a field related to one of these 
areas. 


(20 U.S.C. 887c-2) 

(b) A program of study In medicine or 
law to be undertaken by a fellowship 
holder must be one leading to a post- 
baccalaureate degree. A program of 
study in engineering, business, or for¬ 
estry to be undertaken by a fellowship 
holder must be one leading to a bach¬ 
elor’s or post-baccalaureate degree. 

(20 U.S.C. 887c—2) 

(c) A program of study in a field re¬ 
lated to one of the five areas specifically 
designated in paragraph (a) of this sec¬ 
tion must be in a field which has been 
specifically approved by the Commis¬ 
sioner. The Commissioner shall deter¬ 
mine which fields to approve, and the 
type of degree to which programs of 
study in these fields must lead, in the 
course of reviewing applications under 
this subpart. 

(20 U.S.C. 887C-2) 

§ 187.32 Criteria and priorities for con¬ 
sideration of applications. 

(a) Criteria. In considering whether to 
approve applications under this subpart, 
the Commissioner will take Into account 
the following criteria: 

(1) The academic record of the appli¬ 
cant, as indicated by transcripts of the 
individual’s education: 

<i> At the secondary and (if applica¬ 
ble) undergraduate level in the case of an 
applicant to be pursuing an undergrad¬ 
uate course of study; and 

rii) At the undergraduate and (if ap¬ 
plicable) post-baccalaureate level in the 
case of an applicant to be pursuing a 
post-baccalaureate course of study; 

(2) Any other evidence submitted by 
the applicant indicating his potential for 
success in his program of study and the 
profession for which the program of 
study is intended to prepare him; and 

(3) Evidence submitted by the appli¬ 
cant indicating that he intends to provide 
services to Indians, through the profes¬ 
sion for which he is seeking education, at 
the conclusion of this education. 

(20 U.S.C. 887C-2) 

(b> Priority. In approving applications 
under this subpart, the Commissioner 
will, if there are sufficient numbers of ap- 
provable applications. aw r ard not less 
than five percent of the fellowships to be 
awarded for any fiscal year for fellow¬ 
ship holders in each of the following 
areas of study: engineering, medicine, 
law, business, and forestry. 

(20 US.C. 887C-2) 

§ 187.33 Dcttignutioti of ullortiiiie re¬ 
cipients of fellowship*. 

The Commissioner will establish a rank 
order of as many successful applicants 
for fellowships for any fiscal year and In 
as many categories of study as he may 
deem appropriate for the purpose of 
designating alternate recipients of fel¬ 
lowships, or the unused portions thereof, 
In the event that recipients of fellowships 
are deemed by the Commissioner to have 
discontinued their course of study, or 
decline their fellowships, before the pe¬ 
riod thereof has elapsed. 
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§ 187.31 Applications. 

An individual’s application for a fel¬ 
lowship under this subpart shall be sub¬ 
mitted to the Commissioner and shall be 
in such form as the Commissioner may 
require. No such application may be sub¬ 
mitted to the Commissioner unless it in¬ 
cludes the following: 

<a) The applicant’s name, permanent 
address, statement that he is an Indian 
<as that term is defined in 5 187.2), and 
number of dependents; 

<b) Evidence that the applicant is in 
attendance or has been accepted for ad¬ 
mission as a full-time student at an in¬ 
stitution of higher education which is, or 
will be during the period for which the 
applicant is applying for a fellowship, 
conducting a program of study described 
in § 187.31, except that: 

( 1 > If an individual has not yet been 
accepted for admission, he may submit an 
application which shall be considered by 
the Commissioner, provided that the in¬ 
dividual is accepted by an institution by a 
subsequent date to be specified by the 
Commissioner; and 

(2) The Commissioner may, in an ap¬ 
propriate case, require as a condition for 
approval of an application evidence that 
the institution which the applicant is 
attending or intends to attend is in fact 
an institution of higher education which 
is, or will be during the period for which 
the applicant is applying for a fellow¬ 
ship, conducting a program of study de¬ 
scribed in § 187.31; 

<c> Copies of transcripts referred to 
in § 187.32(a)(1) and evidence described 
in § 187.32(a) <2) and <3); 

(d) Such information as the Commis¬ 
sioner may require in order to determine 
the amount of a cost of education allow¬ 
ance for a fellowship holder; and 

<e) Such other information and as¬ 
surances as the Commissioner may 
require. 

1 20 U.S.C. 887C-2) 
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CHAPTER X—COMMUNITY SERVICES 
ADMINISTRATION 

ICSA Instruction 6004-111 

PART 1060—GENERAL CHARACTERIS¬ 
TICS OF COMMUNITY ACTION PRO¬ 
GRAMS 

Subpart — CSA Income Poverty Guidelines 

Correction 

In FR Doc. 76-9600, appearing at page 
14370, in the Federal Register of Mon¬ 
day, April 5. 1976, make the following 
changes: 

1. Change the CSA Instruction num¬ 
ber in the heading to read as set forth 
above. 

2. On page 14371, in § 1060.2-2(d) (2), 
in the table “For all States except Alaska 
and Hawaii”, change the last number In 
the first column headed “Family size” to 
6 . 


RULES AND REGULATIONS 
Title 10—Energy 

CHAPTER I—NUCLEAR REGULATORY 
COMMISSION 

Miscellaneous Changes to Chapter 

Notice is hereby given of the amend¬ 
ment of the Nuclear Regulatory Com¬ 
mission’s regulations in 10 CFR Parts 20, 
30. 31, 32. 35, 40. 50, 55. 70, 73, 140, and 
150 which are of a minor nature. 

On March 3, 1975, the Commission 
published in the Federal Register a re¬ 
vision of Chapter I of Title 10 of the Code 
of Federal Regulations to reflect or¬ 
ganizational and procedural changes 
effected or made necessary by the Energy 
Reorganization Act of 1974. 

The amendments of the Commission's 
regulations set forth below, in conform¬ 
ity with the revised organization and cur¬ 
rent procedures, change the addresses to 
which various reports and copies thereof 
should be sent by licensees. The amend¬ 
ments also specify particular offices to 
which reports should be addressed rather 
than a general directive to send reports 
to the Commission. The amendments do 
not add any new reporting requirements 
and do not change the substantive re¬ 
quirements for such reports. 

Because these amendments relate 
solely to minor matters, the Commis¬ 
sion has found that good cause exists for 
omitting notice of proposed rule making, 
and public procedure thereon, as un¬ 
necessary, and for making th£ amend¬ 
ments effective April 19, 1976. 

Pursuant to the Atomic Energy Act of 
1954. as amended, the Energy Reor¬ 
ganization Act of 1974, as amended, and 
sections 552 and 553 of title 5 of the 
United States Code, the following amend¬ 
ments to Title 10. Chapter I, Code of Fed¬ 
eral Regulations. Parts 20. 30, 31, 32, 35, 
40, 50, 55, 70. 73, 140, and 150 are pub¬ 
lished as a document subject to codifica¬ 
tion. 

PART 20— STANDARDS FOR 
PROTECTION AGAINST RADIATION 

§ 20.203 (Amended] 

1. In § 20.205, paragraph (b><2) is 
amended by deleting ’ telephone and 
telegraph” and inserting in lieu thereof 
"telephone and telegraph, mailgram, or 
facsimile”, and paragraph (c)(2) Is 
amended by deleting “the licensee shall 
immediately notify, by telephone and 
telegraph, the final delivering carrier and 
the appropriate Nuclear Regulatory 
Commission Inspection and Enforcement 
Regional Office shown in Appendix D.” 
and inserting in lieu thereof “the licensee 
shall immediately notify by telephone 
and telegraph, mailgram, or facsimile, 
the director of the appropriate NRC Re¬ 
gional Office listed in Appendix D, and 
the final delivering carrier.” 

2. In § 20.402, paragraph (a) is 
amended by deleting ‘‘telephone and tele¬ 
graph” and inserting in lieu thereof 
“telephone and telegraph, mailgram, or 
facsimile”. 

3. In § 20.402, the prefatory language 
of paragraph (b) is amended to read as 
follows: 
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§ 20.102 Reports of theft or 1o** of li¬ 
censed material. 

+ * • * « 

‘b) Each licensee who is required to 
make a report pursuant to paragraph 
(a) of this section shall, within thirty 
(30) days after he learns of the loss oi 
theft, make a report in writing to the 
appropriate NRC Regional Office listed 
in Appendix D with copies to the Direc¬ 
tor of Inspection and Enforcement. U.S. 
Nuclear Regulatory Commission. Wash¬ 
ington. D.C. 20555, setting forth the fol 
lowing information: * * * 

4. In § 20.403, the prefatory language 
of paragraph (a) and the prefatory 
language of paragraph <b) are amended 
to read as follows: 

§ 20.103 Notifications of Incident*. 

<a) Immediate notification . Each li¬ 
censee shall immediately notify by tele¬ 
phone and telegraph, mailgram. or fac¬ 
simile, the Director of the appropriate 
NRC Regional Office listed in Appendix 
D of any incident involving byproduct, 
source, or special nuclear material pos¬ 
sessed by him and w r hich may have 
caused or threatens to cause: * * • 

<b> Twenty-four hour notification. 
Each licensee shall within 24 hours no¬ 
tify by telephone and telegraph, mail- 
gram, or facsimile, the Director of the 
appropriate NRC Regional Office listed 
in Appendix D of any incident involving 
licensed material possessed by him and 
which may have caused or threatens to 
cause: * • * 

* * • * • 

5. In § 20.405, the .prefatory language 
of paragraph (a) is amended to read as 
follows: 

§ 20.105 Report* of overexposure* and 
excessive levels and concentrations. 

<a) In addition to any notification re¬ 
quired by § 20.403, each licensee shall 
make a report in writing within thirty 
<30) days to the appropriate NRC Re¬ 
gional Office listed in Appendix D with 
copies to the Director of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 
of: • • * 


§ 20.107 l Amended ] 

6. In 8 20.407, paragraph (b) is 
amended by deleting “Executive Director 
for Operations” and inserting in lieu 
thereof “Director of Inspection and En¬ 
forcement”. 

§20.108 [Amended] 

7. Section 20.408 1 b amended by deleting 
“Executive Director for Operations” and 
inserting in lieu thereof “Director of In¬ 
spection and Enforcement”. 


PART 30—RULES OF GENERAL APPLICA 
BILITY TO LICENSING OF BYPRODUCT 
MATERIAL 

8. In § 30.55, the first and second sen¬ 
tences of paragraph (c) are amended to 
read as follows: 
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§ 30.55 Tritium reports. 

• • • • # 

(c) Except as specified in paragraph 

(d) of this section, each licensee who is 
authorized to possess, import, or export 
tritium shall report promptly to the ap¬ 
propriate NRC Regional Office listed in 
Appendix D of Part 20 of this chapter 
by telephone and telegraph, mail gram, 
or facsimile any incident in which an 
attempt has been made or is believed to 
have been made to commit a theft or un¬ 
lawful diversion of more than 10 curies 
of such material at any one time or more 
than 100 curies of such material in any 
one calendar year. The initial report 
shall be followed within a period of fifteen 
(15) days by a written report submitted 
to the appropriate NRC Regional Office 
which sets forth the details of the inci¬ 
dent and its consequences. Copies of such 
written report shall be sent to the Di¬ 
rector of Inspection and Enforcement, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555. • • • 


PART 31—GENERAL LICENSES FOR 
BYPRODUCT MATERIAL 

§ 31.11 [Amended] 

9. In § 31.11. paragraph (b) is amended 
by deleting “Office” and substituting in 
lieu thereof “Director”. 


PART 32—SPECIFIC LICENSES TO MAN¬ 
UFACTURE, DISTRIBUTE, OR IMPORT 
CERTAIN ITEMS. CONTAINING BY¬ 
PRODUCT MATERIAL 

§ 32.12 [Amended] 

10. Section 32.12 is amended by insert¬ 
ing “with a copy to the appropriate NRC 
Regional Office listed in Appendix D of 
Part 20 of this chapter,” before the words 
“which shall identify”. 

§ 32.16 f Amended] 

11. Section 32.16 is amended by insert¬ 
ing “with a copy to the appropriate NRC 
Regional Office listed In Appendix D of 
Part 20 of this chapter,” before the words 
“which shall include”. 

§ 32.20 [Amended] 

12. In § 32.20, the second sentence is 
amended by changing the period at the 
end thereof to a comma and inserting 
“with a copy to the appropriate NRC 
Regional Office listed in Appendix D of 
Part 20 of tills chapter.” 

§§ 32.25 and 32.29 f Amended] 

13. Sections 32.25(c) and 32.29(c) are* 
amended by inserting “with a copy to the 
appropriate NRC Regional Office listed 
in Appendix D of Part 20 of this chapter,” 
before the words “which shall include”. 

§ 32.52 [Amended] 

14. Section 32.52fa) is amended by in¬ 
serting “with a copy to the appropriate 
NRC Regional Office listed in Appendix D 
of Part 20 of this chapter,” before the 
words “all transfers of such devices”. 

§§ 32.56, 32.60, and 32.63 [Amended] 

15. Sections 32.56, 32.60, and 32.63 are 
amended by inserting “with a copy to the 


appropriate NRC Regional Office listed 
in Appendix D of Part 20 of this chapter.” 
before the words “which shall state”. 


PART 35—HUMAN USES OF 
BYPRODUCT MATERIAL 

§ 35.14 [Amended] 

16. Section 35.14(b) (5) (iii> is amended 
by changing the semicolon at the end 
thereof to a period and adding “Copies of 
such report shall be sent to the Director 
of Inspection and Enforcement. U.S. Nu¬ 
clear Regulatory Commission, Washing¬ 
ton, D.C. 20555.” 

17. In 5 35.14(e)(3), the second sen¬ 
tence is amended by inserting “with a 
copy to the Director of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555.” 
before the words “describing the equip¬ 
ment”. 


PART 40—LICENSING OF SOURCE 
MATERIAL 

18. In § 40.64(c), the first and second 
sentences are amended to read as fol¬ 
lows: 

§ 40.64 Report*. 

• • * * * 

(c) Except as specified in paragraph 
(d) of this section, each licensee who is 
authorized to possess uranium or tho¬ 
rium pursuant to a specific license shall 
report promptly to the appropriate NRC 
Regional Office listed in Appendix D of 
Part 20 of this chapter by telephone and 
telegraph, mailgram, or facsimile any in¬ 
cident in which an attempt has been 
made or is believed to have been made to 
commit a theft or unlawful diversion of 
more than 15 pounds of such material at 
any one time or more than 150 pounds of 
such material in any one calendar year. 
The initial report shall be followed with¬ 
in a period of fifteen (15) days by a writ¬ 
ten report submitted to the appropriate 
NRC Regional Office which sets forth the 
details of the incident and its conse¬ 
quences. A copy of such written report 
shall be sent to the Director of Inspec¬ 
tion and Enforcement, U.S. Nuclear Reg¬ 
ulatory Commission. Washington, D.C. 
20555. • • • 


PART 50—LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

19. In § 50.36a (a) (2), the first sentence 
is amended to read as follows: 

§ 50.36a Technical «peci firm ion* on ef¬ 
fluent* from mieleur power reactor*. 

(a) • • • 

(2) The submission of a report to the 
appropriate NRC Regional Office shown 
in Appendix D of Part 20 of this chapter 
within sixty (60) days after January 1 
and July 1 of each year specifying the 
quantity of each of the principal radio¬ 
nuclides released to unrestricted areas in 
liquid and in gaseous effluents during the 
previous six (6) months of operation, 
and such other information as may be 
required by the Commission to estimate 
maximum potential annual radiation 
doses to the public resulting from effluent 


releases. Copies of such report shall be 
sent to the Director of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 
• * • • * 

20. In 5 50.54(p), the last sentence is 
amended to read as follows: 

§ 50.54 Condition* of licenses* 


<p) • • • The licensee shall maintain 
records of changes to the plan made 
without prior Commission approval, and 
shall furnish to the Director of Nuclear 
Reactor Regulation, U.S. Nuclear Regu¬ 
latory Commission, Washington, D.C. 
20555, with a copy to the appropriate 
NRC Regional Office specified in Appen¬ 
dix D of Part 20 of this chapter a report 
containing a description of each change 
within two (2) months after the change 
is made. 

§ 50.55 [Amended] 

21. Section 50.55(a) is amended by 
changing the word “Commission” in the 
second sentence to “appropriate NRC 
Regional Office shown in Appendix D of 
Part 20 of this chapter with a copy to 
the Director of Inspection and Enforce¬ 
ment, U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555”. 

22. Section 50.55(e) (2) is amended by 
changing the word “promptly” to “within 
24 hours”. 

23. In 50.55(e) (3), the first sentence 
is amended to read as follows: 

§ 50.;>5 Condition* of ron*f ruction per¬ 
mit*. 


(e) • • ♦ 

(3) The holder of a construction per¬ 
mit shall also submit a written report on 
a reportable deficiency within thirty (30) 
days to the appropriate NRC Regional 
Office shown in Appendix D of Part 20 
of this chapter. Copies of such report 
shall be sent to the Director of Inspection 
and Enforcement, U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555. • • • 

24. In 55 50.59(b), the fourth sentence 
is changed to read as follows: 

§ 50.59 Cliang<**, te*t*, and expert men I*. 

• • • • * 

<b) • • • The licensee shall furnish 
to the appropriate NRC Regional Office 
shown in Appendix D of Part 20 of this 
chapter with a copy to the Director of 
Inspection and Enforcement. U.S. Nu¬ 
clear Regulatory Commission, Washing¬ 
ton, D.C. 20555, annually or at such 
shorter intervals as may be specified in 
the license, a report containing a brief 
description of such changes, tests, and 
experiments, including a summary of the 
safety evaluation of each. • • • 

§ 50.71 [Amended] 

25. Section 50.71(b), Part 50, Appen¬ 
dix G. Section V.E., and Appendix H, 
Section IV.A. are amended by changing 
the word “Commission” to “Director of 
Nuclear Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555.”. 
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Appendix I [Amended] 

26. Part 50, Appendix I, Section 
IV.A.3., is amended by changing the word 
“Commission” to “appropriate NRC Re¬ 
gional Office shown in Appendix D of 
Part 20 of this chapter with a copy to 
the Director of Inspection and Enforce¬ 
ment, U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555,”. 

Appendix J [Amended] 

27. Part 50. Appendix J, Section V.B., 
is amended by changing the word “Com¬ 
mission” to “Director of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555.” 


PART 55—OPERATORS' LICENSES 

28. Section 55.41 is revised to read as 
follows: 

§ 55.41 Notification of disability. 

The licensee shall notify the Director 
of Nuclear Reactor Regulation or the 
Director of Nuclear Material Safety and 
Safeguards, as appropriate, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, within fifteen (15) days after 
its occurrence of any disability referred 
to in § 55.11(a)(1) which occurs after 
the submission of his medical examina¬ 
tion form. 


PART 70— SPECIAL NUCLEAR 
MATERIAL 

§ 70.32 [ Amended 1 

29. In § 70.32, the last sentence in the 
prefatory language of paragraph (c) and 
the last sentence of paragraph (e> are 
amended by changing the word “Com¬ 
mission” the second time it appears to 
“Director of Nuclear Material Safety 
and Safeguards. U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
with a copy to the appropriate NRC Re¬ 
gional Office shown in Appendix A of 
Part 73 of this chapter”. 

30. In § 70.32(d), the last sentence is 
amended by changing the word “Com¬ 
mission” a* “Director of Nuclear Mate¬ 
rial Safety and Safeguards. UJS. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. with a copy to the appro¬ 
priate NRC Regional Office shown in 
Appendix A of Part 73 of this chapter”. 

31. Section 70.52 is revised to read as 
follow’s: 

§ 70.52 Report* of accidental criticality 
or loss or theft or attempted theft of 
special nuclear material. 

(a) Each licensee shall report imme¬ 
diately to the appropriate NRC Regional 
Office listed in Appendix A of Part 73 
of this chapter by telephone and tele¬ 
graph, mailgram. or facsimile any case 
of accidental criticality and any loss, 
other than normal operating loss, of spe¬ 
cial nuclear material. 

(b) Each licensee who possesses 1 gram 
or more of contained uranium-235, ura¬ 
nium-233, or plutonium shall report im¬ 
mediately to the appropriate NRC Re¬ 
gional Office listed in Appendix A of Part 
73 of this chapter by telephone and tele¬ 
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graph, mailgram, or facsimile any theft 
or other unlawful diversion of special 
nuclear material which he is licensed to 
possess, or any incident in which an at¬ 
tempt has been made or is believed to 
have been made to commit a theft or un¬ 
lawful diversion of such material in ac¬ 
cordance with the procedures in § 73.71 
of this chapter. 

§ 70.53 [Amended] 

32. In § 70.53(a), the second sentence 
is amended by changing the word “Com¬ 
mission” to “U.S. Energy Research and 
Development Administration. P.O. Box 
E, Oak Ridge, Tennessee 37830”. 

33. In § 70.53(b), the prefatory lan¬ 
guage is revised to read as follows: 

§ 70.53 Material status reports. 

• • • • • 

(b) Each licensee subject to the re¬ 
quirements of § 70.51 (e) shall submit a 
report, in accordance with paragraph 
(b)(1) or (b)(2) of this section, to the 
appropriate NRC Regional Office listed 
in Appendix A of Part 73 of this chapter, 
with a copy to the Director of Inspection 
and Enforcement. U.S. Nuclear Regu¬ 
latory Commission. Washington, D.C. 
20555, within 30 calendar days after the 
start of each ending physical inventory 
required by 5 70.51(e) (3). 

+ * » + • 

34. In § 70.54, the second and third 
sentences are amended to read as follows: 

§ 70.54 Nuclear material transfer re¬ 
ports. * 

• • • Each licensee who transfers such 
material shall submit a copy of Form 
NRC-741 to the U.S. Energy Research 
and Development Administration, P.O. 
Box E, Oak Ridge, Tennessee 37830. and 
three (3) copies to the receiver of the 
material promptly after the transfer 
takes place. Each licensee who receives 
special nuclear material shall submit a 
copy of Form NRC-741 to the U.S. Energy 
Research and Development Administra¬ 
tion and to the shipper of the material 
within ten (10) days after the special 
nuclear material is received. 


PART 73—PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

§ 73.36 [Amended] 

35. In § 73.36, paragraph (e) is 

amended by deleting the words “or tele¬ 
type” wherever they appear, and insert¬ 
ing the words “mailgram, or facsimile” 
in lieu thereof. 

36. In § 73.71, paragraph (a) is 

amended to read as follows; in para¬ 
graph (b), the first sentence is amended 
by deleting the words “telegram, or tele¬ 
type” and inserting “ and telegraph, 
mailgram, or facsimile” in lieu thereof; 
and the second sentence of paragraph 
(b) is amended to read as follows: 

§ 73.71 Report* of unaccounted fop 
*hipmcnt*, suspected theft, unlawful 
diversion, or industrial sabotage. 

(a) Each licensee who conducts a trace 
investigation of a lost or unaccounted 
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for shipment pursuant to 5 7C 36(f) shall 
immediately report to the appropriate 
NRC Regional Office listed in Appendix 
A of this part by telephone and tele¬ 
graph, mailgram. or facsimile the details 
and results of his trace investigation and 
shall file within a period of fifteen (15) 
days a written report to the appropriate 
NRC Regional Office setting forth the de¬ 
tails and results of the trace investiga¬ 
tion. A copy of such written report shall 
be sent to the Director of Inspection and 
Enforcement. U.S. Nuclear Regulatory 
Commission, Washington, D.C, 20555. 

cb) # • The initial report shall be 
followed within a period of fifteen (15) 
days by a written report submitted to the 
appropriate NRC Regional Office shown 
in Appendix A of this Part setting forth 
the details of the incident. Copies of such 
written report shall be sent to the Direc¬ 
tor of Inspection and Enforcement. U.S. 
Nuclear Regulatory Commission, Wash¬ 
ington, D.C. 20555. • • • 


PART 140—FINANCIAL PROTECTION RE¬ 
QUIREMENTS AND INDEMNITY AGREE¬ 
MENTS 

§ 140.6 [Amended] 

37. In § 140.6(a), the first sentence is 
amended by changing the word “Com¬ 
mission” to “Director of Nuclear Reac¬ 
tor Regulation, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555”. 

§ 140.18 [Amended] 

38. In 5 140.18(a), the first sentence is 
amended by changing the word “Com¬ 
mission” the first time it appears to “Di¬ 
rector of Nuclear Reactor Regulation, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555”. 


PART 150—EXEMPTIONS AND CONTIN¬ 
UED REGULATORY AUTHORITY IN 
AGREEMENT STATES UNDER SECTION 
274 

39. In § 150.16, the second and third 
sentences of paragraph (a) are amended 
to read as follows; in paragraph (b), the 
first sentence is amended by changing 
the word “promptly” to “immediately” 
and by deleting “telegram, or teletype” 
and inserting “and telegraph, mailgram, 
or facsimile” in lieu thereof: and the sec¬ 
ond sentence of paragraph (b) is 
amended to read as follows: 

§ 150.16 Submihsion to Commission of 
nuclear material transfer report*. 

(a) • • * Each person who transfers 
such material shall submit a copy of 
Form NRC-741 to the U.S. Energy Re¬ 
search and Development Administration, 
P.O. Box E. Oak Ridge. Tennessee 37830, 
and three (3) copies to the receiver of the 
material promptly after the transfer 
takes place. Each person who receives 
special nuclear material shall submit a 
copy of Form NRC-741 to the U.S. Energy 
Research and Development Administra¬ 
tion and to the shipper of the material 
within ten (10) days after the special 
nuclear material is received. 

(b> ♦ • • The Initial report shall be 
followed within a period of fifteen (15) 
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days by a written report submitted to the 
appropriate NRC Regional Office shown 
in Appendix A of Part 73 of this chapter, 
which sets forth the details of the inci¬ 
dent. Copies of such written report shall 
be sent to the Director of Inspection and 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555.*** 
40. In § 150.17, the second and third 
sentences in paragraph (a) are amended 
to read as follows and the fourth sen¬ 
tence is deleted, and paragraph <c) is 
amended to read as follows: 

§ 150.17 Submission to Commfo»tan of 

source material transfer report*. 

(a) * * * Each person who transfers 
such material shall submit a completed 
copy of Form NRC-741 to the U.S. En¬ 
ergy Research and Development Admin¬ 
istration. P.O. Box E. Oak Ridge. Tennes¬ 
see 37830. and three <3> copies to the 
receiver of the material promptly after 
the transfer takes place. Each person who 
receives such material shall submit a 
completed copy of Form NRC-741 to the 
U.S. Energy Research and Development 
Administration and to the shipper of the 
material within ten <10> days after the 
material is received. 

■ • • • • 

(c) Except as specified in paragraph 
(d) of this section, each person who is 
authorized to possess uranium or thorium 
pursuant to a specific license from an 
Agreement State shall report promptly to 
the appropriate NRC Regional Office 
shown in Appendix D of Part 20 of this 
chapter by telephone and telegraph, 
inailgrain, or facsimile any incident in 
which an attempt has been made or is 
believed to have been made to commit a 
theft or unlawful diversion of more than 
15 pounds of such material at any one 
time or more than 150 pounds of such 
material in any one calendar year. The 
Initial report shall be followed within 
a period of fifteen (15) days by a 
written report submitted to the appro¬ 
priate NRC Regional Office which sets 
forth the details of the incident and its 
consequences. Copies of such written re¬ 
port shall be sent to the Director of In¬ 
spection and Enforcement, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Subsequent to the submission 
of the written report required by this 
paragraph, each person subject to the 
provisions of this paragraph, shall 
promptly inform the appropriate NRC 
Regional Office by means of a written re¬ 
port of any substantive additional infor¬ 
mation, which becomes available to such 
person, concerning an attempted or ap¬ 
parent theft or unlawful diversion of 
source material. 

41. In § 150.19, the second and third 
sentences of paragraph <a> are amended 
to read as follows and the fourth sen¬ 
tence is deleted, and paragraph <c> is 
amended as follows: 

§ 150.19 Subn»i*»ioit to Coni mi**Son of 
tritium reports. 


istration, P.O. Box E, Oak Ridge. Tennes¬ 
see 37830, and three (3) copies to the re¬ 
ceiver of the material promptly after the 
transfer takes place. Each person who re¬ 
ceives such material shall submit a com¬ 
pleted copy of Form NRC-741 to the U.S. 
Energy Research and Development Ad¬ 
ministration and to the shipper of the 
material within ten (10) days after the 
material is received. 


• • • . • • 

(c) Except as specified in paragraph 
(d) of this section, each person who, 
pursuant to an Agreement State license, 
is authorized to possess tritium shall re¬ 
port promptly to the appropriate NRC 
Regional Office as shown in Appendix 
D of Part 20 of this chapter by telephone 
and telegraph, mailgram, or facsimile 
any incident in which an attempt has 
been made or is believed to have been 
made to commit a theft or unlawful di¬ 
version of more than 10 curies of such 
material at any one time or 100 curies 
of such material in any one calendar 
year. The initial report shall be followed 
within a period of fifteen <15) days by 
a written report submitted to the appro¬ 
priate NRC Regional Office which sets 
forth the details of the incident and its 
consequences. Copies of such written re¬ 
port shall be sent to the Director of In¬ 
spection and Enforcement, U.S. Nuclear 
Regulatory Commission. Washington, 
D.C. 20555. Subsequent to the submission 
of tiie written report required by this 
paragraph, each person subject to the 
provisions of this paragraph shall 
promptly inform the appropriate NRC 
Regional Office by means of a written 
report of any substantive additional in¬ 
formation, which becomes available to 
such person, concerning an attempted 
or apparent theft or unlawful diversion 
of tritium. 


Effective date . These amendments be- 
ocme effective on April 19.1976. 

(Sec. 161. Pub. L. 83-703. 68 Slat 048 (42 
U.S.C. 2201); Sec. 201, Pub. L. 93-438, 88 Stat. 
1242 <42 U.8.C. 6841)). 

Dated at Bethesda. Maryland this 25th 
day of March 1976. 

For tiie Nuclear Regulatory Commis¬ 
sion. 

Lee V. Gossick, 

Executive Director lor Operations. 
(FR Doc.76-11058 Filed 4-16 76;8:46 ami 


PART 35—HUMAN USES OF 
BYPRODUCT MATERIAL 

Group Licensing for Certain Medical Uses 

Notice is hereby given of tiie amend¬ 
ment of the Nuclear Regulatory Commis¬ 
sion’s Regulation “Human Uses of By¬ 
product Material,” 10 CFR Part 35. 

Section 35.100 of 10 CFR Part 35 lists 
groups of medical uses of radioisotopes 
that have similar requirements for user 
training and experience, facilities and 
equipment, and radiation safety proce- 


(a) * * * Each person who transfers 
such material shall submit a completed 
copy of Form NRC-741 to the U.S. En¬ 
ergy Research and Development Admin- 


dures. 

The notice of proposed rulemaking 
that was published in the Federal Reg¬ 
ister on January 21, 1974, <39 FR 2384) 


stated that tiie groups of licensed uses 
would be amended from time to time to 
add new radiopharmaceuticals, sources, 
devices, and uses as they are developed 
The Food and Drug Administration 
(FDA) has approved a “New Drug Ap¬ 
plication’' for ytterbium 169 as la¬ 
beled diethylenetriaminepeiitaacetic acid 
(DTPA) for cisternography' and this pro¬ 
cedure is hereby added to Group II. 

Because this amendment relates solely 
to procedural matters, the Commission 
has found that good cause exists for 
omitting notice of proposed rulemaking, 
and public procedure thereon, as unnec¬ 
essary. Since the amendment relieves li¬ 
censees from restrictions under regula¬ 
tions currently in effect, they may be¬ 
come effective without the customary 30- 
day notice. 

Pursuant to the Atomic Energy Act of 
1954. as amended, the Energy' Reorgani¬ 
zation Act of 1974, as amended, and Sec¬ 
tions 552 and 553 of Title 5 of the United 
States Code, the following amendment 
to Title 10, Chapter I, Code of Federal 
Regulations. Part 35 is published as a 
document subject to codification. 

1. Section 35.100, Paragraph <b)<24> 
is amended by changing the period at 
the end of the paragraph to a semicolon 
and a new paragraph (b)(25) is added 
to read as follows: 

§ 35.100 Schedule V Groups of Med¬ 
ical Uses of Byproduct Material. 

• * • • • 

<b> Group II. Use of prepared radio¬ 
pharmaceuticals for diagnostic studies 
involving imaging and tumor localiza¬ 
tions. 

<25> Ytterbium 169 as labeled diethyl¬ 
ene triaminepenta acetic acid < DTPA * for 
cisternography. 

Effective date: This amendment be¬ 
comes effective on April 19, 1976. 

(Sec. 81, 161. Pub L. 83 -703. 68 Stat. 935. 948 
<42 U.S.C. 2111, 2201); Sec. 201, Pub. T-. 93 
438. 88 Stat. 1243 (42 UJS.C. 5841).) 

Dated at Bethesda, Maryland tills 7th 
day of April, 1976. 

For tiie Nuclear Regulatory Commis¬ 
sion. 

Lee V. Gossick. 

Executive Director 
for Operation > 

|FR Doc.76 11270 Filed 4-16-76:8 45 rm I 


CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 

PART 211—MANDATORY PETROLEUM 
ALLOCATION REGULATIONS 

PART 212—MANDATORY PETROLEUM 
PRICE REGULATIONS 

Crude Oil Buy/Sell Program 

On February 27, 1976, the Federal En¬ 
ergy Administration issued a notice of 
proposed rulemaking and public hearing 
(41 FR 9196; March 3, 1976), to amend 
Parts 211 and 212. Chapter n of Title 10, 
Code of Federal Regulations, to conform 
the coverage of the buy/sell program to 
that of FEA's Mandatory Canadian 
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Crude Oil Allocation Regulations and to 
amend the provisions (pursuant to one 
of two alternative proposals) governing 
the pricing of crude oil sold under the 
program. Comments were invited 
through March 16. 1976, and a public 
hearing was also held on that date. 

FEA is adopting the amendments de¬ 
scribed below to the buy/sell program ef¬ 
fective for the March 1. 1976 and sub¬ 
sequent allocation quarters. 

I. Amendments To Confirm Buy/Sell 

Program to Canadian Allocation Pro¬ 
gram 

The amendments proposed would have 
excluded from the calculation of the pur¬ 
chase opportunity for a refiner-buyer 
volumes of crude oil runs to stills attribu¬ 
table to any first priority refinery under 
Part 214 owned by that refinery-buyer 
and would have prohibited buy/sell pro¬ 
gram purchases with respect to any such 
first priority refinery In addition, the 
program was proposed to be amended 
not to require allocation sales of buy/sell 
crude oil that would result in a decrease 
in crude supplies available to any first 
priority refinery owned bv a refiner- 
seller. FEA specifically invited comments 
as to whether the elimination of pur¬ 
chase opportunities as to first priority re¬ 
fineries was appropriate, or whether 
these purchase opportunities should be 
modified in a more limited fashion. 

FEA has concluded that its proposal 
in this regard would impact too severely 
on certain refiner-buyers and therefore 
should be modified on the following basis. 
The purchase opportunity of each re¬ 
finer-buyer that owns a first priority re¬ 
finery will be reduced to reflect deduc¬ 
tion of the volumes of Canadian crude 
oil included in the adjusted 1972 and 
February through 1974 crude oil runs to 
stills of each such refinery. In addition, 
buy /sell program purchases would be 
limited as to a first priority refinery so 
as to permit onlv purchases of domestic 
crude oil in the average volumes thereof 
purchased for that reflnerv in the base 
period for the Canadian allocation pro¬ 
gram (November 1, 1974 through Octo¬ 
ber 31, 1975). 

FEA has adopted a modification of its 
proposed limitation as to refiner-sellers’ 
sales obligations to provide that first a 
refiner-seller Is not required to sell 
Canadian crude oil under the program so 
as to reduce supply levels at a first prior¬ 
ity refinery owned by it, and further that 
such seller is not required to sell domes¬ 
tic crude oil so as to reduce such supply 
levels in a volume exceeding the aver¬ 
age volume of domestic crude oil sold 
under the buy/sell program in the base 
period for the Canadian allocation pro¬ 
gram. FEA believes that these amend¬ 
ments will permit refiner-buyers to con¬ 
tinue their historic purchases of domestic 
crude oil under the buy/sell program and 
will conform that program to the Cana¬ 
dian allocation program in an equitable 
fashion. 

FEA is also adopting the proposed 
amendments that effect an increase in a 
refiner-buyer's purchase opportunity 
under the buy/sell program in an amount 
corresponding to the amount of Cana¬ 


RULES AND REGULATIONS 

dian crude oil lost by any second priority 
refineries owned by such refiner-buyer 
as a result of the reduced Canadian ex¬ 
port levels and the operation of Part 214. 

However, FEA is not adopting the pro¬ 
posed amendments to reduce a refiner- 
seller's fixed percentage share by that 
portion of its January 1. 1973 refining 
capacity that is attributable to any first 
priority refinery of such refiner-seller. As 
pointed out in the comments received 
on tills particular proposed amendment, 
the variations in a refiner-seller’s current 
ability to obtain supplies are not and 
should not be factors in determining that 
seller’s obligations under the buy/sell 
program. Therefore, the rationale of this 
proposed change ran directly counter to 
the underlying rationale of fixing re¬ 
finer-sellers’ sales obligations by refer¬ 
ence to their respective refining capac¬ 
ities as of January 1, 1973, i.e. to remove 
disincentives to import additional sup¬ 
plies and to lend predictibility to sales 
amounts. 

II. Amendments to Manner of Pricing 
Buy/Sell Program Sales 

Under FEA’s first alternative proposal, 
pursuant to § 212.94 each refiner-seller 
would calculate the weighted average 
cost of its crude oil deliveries for deter¬ 
mination of its sale price under the pro¬ 
gram solely by reference to its deliveries 
of imported crude oil (other than crude 
oil imported from Canada), with no 
pricing distinctions based on PAD Dis¬ 
tricts and with a uniform gravity adjust¬ 
ment of 30 per degree API. 

As to this proposal, FEA first invited 
comments as to whether the current 
handling fee for crude oil sold under the 
program should remain fixed at 300 per 
barrel, or whether the fee should be 
changed to a lower amount or eliminated. 
FEA additionally requested comments as 
to the merit in also providing for adjust¬ 
ments to the pricing calculations to re¬ 
flect the sulphur content of crude oil 
sold under the buy/sell program and as 
to whether the gravity adjustment pro¬ 
posed was appropriate and, if not, what 
amount constituted the proper adjust¬ 
ment in this regard. 

FEA is hereby adopting this pricing 
amendment substantially as proposed, 
since most firms commenting supported 
the proposal and FEA’s rationale there¬ 
for. Relatively few comments were re¬ 
ceived in support of FEA’s second alter¬ 
native proposal as to buy/sell program 
pricing, under which FEA would have 
published standard sale prices and ad¬ 
justments thereto applicable to all sell¬ 
ers. In addition. FEA is not adopting any 
amendment with respect to the reduc¬ 
tion of a refiner-seller’s unsold amount 
carry forward sales obligation in cases 
where a refiner-buyer has refused a bona 
fide offer of suitable allocated crude oil 
pursuant to a directed sale order. Several 
pointed out that it would be difficult to 
determine when a bona fide offer had 
actually been made and further that un¬ 
sold amount carryforwards should only 
be reduced upon the actual sale and de¬ 
livery of crude oil, as is presently the 
case under § 211.65. 
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Under the pricing rule adopted hereby, 
each refiner-seller would price its buy/ 
sell program sales at a per barrel price 
not in excess of that seller’s weighted 
average landed per barrel cost of its 
deliveries of imported crude oil (other 
than crude oil imported from Canada) 
for a three month period (which period 
would include the month in which the 
sale is made and the two preceding 
months), plus a handling fee of five cents 
per barrel, with no pricing distinctions 
based on the PAD District in which the 
sale is made. The rule also provides for a 
gravity adjustment of plus or minus 3c 
per barrel per °API that the crude oil sold 
is above or below the weighted average 
‘ API of the deliveries of imported < other 
than Canadian) crude oil to that refiner- 
seller for the applicable three month pe¬ 
riod, and for a sulphur adjustment of 
plus or minus 30 per barrel per tenth 
of a percent by which the sulphur con¬ 
tent by weight of the crude oil sold was 
either less or greater, respectively, than 
the weighted average sulphur content of 
such deliveries of imported crude oil. 
FEA has also made it clear in the amend¬ 
ment adopted that the volume of imports 
utilized for purposes of calculating a re¬ 
finer-seller’s weighted average landed 
cost would be based on the actual vol¬ 
umes imported by it into the United 
States, to account for volumetric losses 
in transit through evaporation and other 
factors. 

As to adjustments for transportation 
expenses, the rule adopted provides that 
the refiner-buyer will be charged any 
actual additional transportation ex¬ 
penses that are incurred to move the 
crude oil to the refiner-buyer’s refinery. 
FEA requests further written comments 
on the transportation adjustment 
adopted, which should be filed with the 
FEA on or prior to April 30, 1976 in ac¬ 
cordance with the procedures set forth 
for the filing of written comments as to 
FEA’s February 27 proposal. 

The gravity and sulphur adjustments 
adopted hereby were favored by a sub¬ 
stantial number of the firms commenting 
on each particular issue, although nu¬ 
merous alternatives were proposed in 
each area. In addition, a three month 
instead of a one month period is utilized 
for calculation of prices to minimize dis¬ 
tortions in sellers’ prices due to variances 
in types of imports and import volumes. 

The handling fee of 50 per barrel was 
adopted, since FEA believes that, with the 
modified calculation of a seller’s weighted 
average landed cost by use of actual im¬ 
port volumes, the 304 per barrel amount 
previously in effect would be in excess 
of sellers’ administrative costs under the 
program as it is amended hereby. The 50 
per barrel fee was felt to be sufficient, as 
far as most sellers commenting were con¬ 
cerned, to cover the additional adminis¬ 
trative costs associated with buy/sell pro¬ 
gram sales. 

The pricing amendments adopted 
hereby should not result in any effective 
increase in the costs to refiner-buyers of 
crude oil sold under the program, due 
to the cost-equalizing effects of the en- 
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tiClements program which, pursuant to 
a separate rule, has been modified to ac¬ 
count more effectively for the differen¬ 
tial between imported crude oil casts and 
thase for domestic crude oils. 

(Emergency Petroleum Allocation Act of 
1973. Pub. L. 93-159, as amended by Pub. h. 
94-163: Federal Energy Administration Act 
of 1974, Pub. L. 93-275; E.O. 11790, 39 FR 
23185) 

In consideration of the foregoing. 
Parts 211 and 212, Chapter II of Title 
10. Code of Federal Regulations, are 
amended as set forth below, effective 
March 1. 1976. 

Issued in Washington. D C. on April 14, 
1976. 

Michael F. Butler. 

General Counsel. 

1. Section 211.65 is amended by add¬ 
ing a new subparagraph (8) to para¬ 
graph (a) and by revising subparagraphs 
(3) and (5) of paragraph (a) and clause 
(Ui) of subparagraph (2) of paragraph 
(d) to read as follows: 

§ 211.65 Method of allocation. 

(a> Purchase opportunities of refiner - 
buyers. 

• • • • * 

<3) A refiner-buyer’s volume of crude 
oil runs to stills for the period February 
through April, 1974 shall exclude <i> 
the volume of crude oil runs to stills in 
such period attributable to crude oil 
purchased by that refiner-buyer in such 
period pursuant to the provisions of this 
subpart; (ii) the volume of crude oil 
runs to stills in such period attributable 
to imports of crude oil in such period 
in excess of the reported estimate of 
crude oil imports of that refiner-buyer 
for such period: <iii) the volume of 
crude oil runs to stills in such period 
attributable to crude oil imported from 
Canada processed at any first priority 
refinery <as defined in Part 214 of this 
chapter) of such refiner-buyer; and (iv) 
the volume of crude oil imported from 
Canada as to which such refiner-buyer 
no longer has access for any second 
priority refinery (as defined in said Part 
214) owned by it, due to the reduction 
in exports of crude oil by Canada and 
the operation of Part 214. 

• * * • • 

(5) For purposes of the calculations in 
paragraph (a) (1) of this section, the 
volume of crude oil runs to stills of a 
refiner-buyer in 1972 shall be <i) in¬ 
creased by the volume of crude oil neces¬ 
sary to operate any new refining capac¬ 
ity of that refiner-buyer at the supply 
to capacity ratio at which all refineries 
of that refiner-buyer operated in the year 
1972, taking into consideration crude oil 
supplies (in excess of supplies included 
in its February through April. 1974 crude 
oil runs to stills) available to that 
refiner-buyer for such new capacity: and 
(li) decreased by (A) the volume of 
crude oil runs to stills of such refiner- 
buyer attributable to any refining ca¬ 
pacity which has ceased to be operated 
continuously in the normal course of 
business since December 31, 1972 and 


< B • the volume of that refiner- buyer’s 
crude oil runs to stills attributable to 
crude oil imported from Canada proc¬ 
essed at any first priority refinery (as de¬ 
fined in Part 214 of this chapter* of that 
refiner-buyer. 

* * • « • 

< 8 * No refiner-buyer shall purchase 
under this section <i» crude oil imported 
from Canada for processing in or for 
the account of pursuant to a processing 
agreement any first priority refinery (as 
defined in Part 214 of this chapter) 
owned by that refiner-buyer or ‘ii) 
domestic crude oil for processing in or 
for the account of pursuant to a process¬ 
ing agreement any such first priority 
refinery in excess of the average volumes 
thereof purchased by that refiner-buyer 
for that refinery in the period Novem¬ 
ber 1. 1974 to October 31, 1975. 

± • • • • 

id) Re finer-sellers* sales obligations. 

« « • • • 

(2) Calculation of primary sales ob¬ 
ligations. 

• 9 • • • * 

(iii) A refiner-seller’s fixed percentage 
share is its proportionate share of the 
total refining capacity of all refiner- 
sellers as reported to the Bureau of 
Mines on January 1, 1973, as certified 
by the FEA. New refining capacity or 
future refining capacity shall not sub¬ 
ject a refiner-seller to any increase in 
its fixed percentage share. No refiner- 
seller shall be required to sell any of its 
supplies of crude oil under this section 
if the sale thereof would effect a reduc¬ 
tion in the supplies of crude oil im¬ 
ported from Canada allocated under 
Part 214 of this chapter to any first pri¬ 
ority refinery (as defined in Part 214) 
owned by that refiner-seller or if the 
sale thereof would effect a reduction in 
the supply levels of domestic crude oil 
for any such first priority refinery, ex¬ 
cept that such refiner-seller is required 
to offer for sale under this section the 
average volumes of domestic crude oil 
sold hereunder in the period November 1, 
1974 through October 31, 1975 for use 
at a first priority refinery owned by a 
refiner-buyer. 

2. Section 211.67 is revised in para¬ 
graph (f) to read as follows: 

§211.67 Allocation of domestic crude 

oil. 

♦ • • • • 

if) Transactions under *211.65. d) 
Effective for sales for the allocation 
quarter commencing March 1.1976 under 
§ 211.65 of this subpart, no sale by a 
refiner-seller under § 211.65 shall be 
deemed for purposes of this section to 
include any volume of domestic crude oil. 
If a refiner-seller sells actual volumes 
of domestic crude oil under § 211.65, the 
related volumes of old oil and upper tier 
crude oil shall be included in that 
refiner-seller’s crude oil receipts in the 
month In which the sale is made. 

(2) For sales for allocation quarters 
prior to the allocation quarter commenc¬ 
ing March 1, 1976, each sale by a refiner- 
seller under § 211.65 shall be deemed to 


include volumes of old oil (and upper 
tier crude oil, if any) proportionate to 
the volumes thereof included in the de¬ 
liveries of crude oil to that refiner-seller 
that determine the price at which the 
sale is made under § 212.94 of Part 212 
Any volumes of domestic crude oil so 
deemed to be included in any sale under 
§ 211.65 shall be reflected in the crude oil 
receipts of the refiner-buyer concerned. 
As to each sale for any such prior alloca¬ 
tion quarter, each refiner-seller shall 
certify to the reflner-buver the volume 
of old oil (and upper tier crude oil, if 
any > included in the volume of crude oil 
sold within twenty-eight <28* days fol¬ 
lowing the month in which the erflde oil 
is delivered to or for the account of the 
refiner-buyer in accordance with th? 
provisions of 5 212.131 of Part 212. 

(3) In determining the weighted av¬ 
erage landed cost of crude oil delivered to 
a refiner-seller in a month pursuant to 
§ 212.94 of part 212. the cost of any re¬ 
quired purchases or revenues from any 
sales of entitlements by that refiner- 
seller shall not be taken Into account. 

« • • • » 

3. Section 212.94 is revised to read as 
follows: 

§ 212.94 Allocated crude pricing. 

(a) Scope . This section applies to each 
sale of crude oil made pursuant to the 
provisions of §211.65 of this chapter, 
effective for sales obligations for the allo¬ 
cation quarter commencing March 1. 
1976. and subsequent allocation quarters. 

(b) Rule . (1) Notwithstanding the 
general rules described in this subpari 
the price at which crude oil shall be sold 
when required in § 211.65 of Part 211 of 
this chapter shall not exceed the 
weighted average per barrel landed cost 
<as defined in § 212.82, but utilizing the 
volumes of imported crude oil at the 
time of importation thereof into the 
United States) of all imported crude 
oil (other than crude oil imported from 
Canada) delivered to a refiner-seller in 
the month in which the sale is made and 
the two months preceding that month, 
plus a handling fee of five cents per bar¬ 
rel, and any transportation, gravity and 
sulphur content adjustments as specified 
in subparagraphs (2) through (4). re¬ 
spectively. of this paragraph <b>. For 
purposes of calculating the weighted 
average per barrel landed cost under 
this paragraph (b)<l>, a refiner-seller 
shall include pipeline tariffs, water 
transportation and terminalling costs 
exchange differentials, insurance and 
taxes paid to deliver such imported crude 
oil to the refiner-seller’s refineries. Each 
refiner-seller making such a sale shall 
calculate its price under this section and 
shall maintain records, which shall be 
made available to the FEA upon request, 
listing the volumes and landed cost of 
all imported crude oil delivered to it 

(2) Actual transportation expenses in¬ 
curred to move the crude oil to the re¬ 
finer-buyer’s refinery shall be paid by 
the refiner-buyer. 

(3) A price adjustment shall be made 
for gravity differential of crude oil of¬ 
fered for sale under § 211.65 of this chap¬ 
ter by adding to or subtracting from the 
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weighted average landed cost as calcu¬ 
lated under paragraph (b) (1) of this sec¬ 
tion three cents per barrel for each “API 
that the crude oil being offered for sale 
under § 211.65 of this chapter is above 
or below, respectively, the weighted aver¬ 
age e API of imports of crude oil (other 
than crude oil imported from Canada) 
for the applicable three month period 
specified in paragraph <b> (1) of this sec¬ 
tion for the refiner-seller. 

(4) A further price adjustment shall be 
made for sulphur content differential of 
crude oil offered for sale imder § 211.65 
of this chapter by adding to or subtract¬ 
ing from the weighted average landed 
cost as calculated under paragraph (b> 
<1> of this section three cents per bar¬ 
rel per one tenth percent that the sul¬ 
phur content by weight of the crude oil 
being offered for sale under § 211.65 of 
this chapter is either below or above, re¬ 
spectively, the percentage representing 
the weighted average sulphur content of 
imports of crude oil (other than crude oil 
imported from Canada) for the appli¬ 
cable three month period specified in 
paragraph (b)(1) of this section for the 
refiner-seller. 

(FR Doc.76-11229 Filed 4-14 76:4:50 pm| 


PART 212—MANDATORY PETROLEUM 
PRICE REGULATIONS 

Adjustments to Domestic Crude Oil Prices; 

Second Stage of Implementation of the 

Energy Policy and Conservation Act 

Correction 

In FR Doc. 76-10600 appearing at page 
15566 of the issue for Tuesday. April 13. 
1976, the Appendix to § 212.77, page 
15575, is corrected as follows: 

1. In line 21. right hand column, the 
footnote reference “3** is deleted and the 
word “plus:” substituted therefor. 

2. In line 25. the entry in the right 
hand column reading “.23” should read 
“.33”. 

Title 12—Banks and Banking 

CHAPTER VI—FARM CREDIT 
ADMINISTRATION 

PART 613—ELIGIBILITY AND SCOPE 
OF FINANCING 

Nondiscrimination in Lending 

The Farm Credit Administration by 
its Federal Farm Credit Board adopts 
the following amendment to its regula¬ 
tions in order to conform them to the 
requirements of section 2 of Pub. L. 94- 
239, March 23. 1976. The section pro¬ 
hibits discrimination by any creditor on 
the basis of race, color, religion, national 
origin, sex or marital status, or age (pro¬ 
vided the applicant has the capacity to 
contract) with respect to any aspect of 
a credit transaction. The amendment 
would add sex or marital status and age 
'provided the applicant has the capacity 
to contract) to the factors for which dis¬ 
crimination is now prohibited by Farm 
Credit Administration regulations. Be¬ 
cause this amendment is necessary to 
permit compliance with the law, it is 
found that notice of proposed rule mak¬ 
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ing provided for in 5 U.S.C. 553 is un¬ 
necessary, and any delay in its effective 
date is not in the public interest. There¬ 
fore, the amendment shall be effective 
on and after April 8, 1976. 

Chapter VI of Title 12 of the Code of 
Federal Regulations is amended by revLs- 
ing §§ 613.3140 and 613.3150 to read as 
follows: 

§ 613.3140 Policy. 

The Federal Farm Credit Board, at its 
April 1976 meeting reaffirmed its long¬ 
standing policy of nondiscrimination in 
lending and clarified it as follows: 

Resolved, That It is confirmed to be the 
poUcy of the Federal Farm Credit Board 
that there shall be no discrimination be¬ 
cause of race, color, religion, national origin, 
sex or marital status, or age (provided the 
applicant has the capacity to contract) by 
the banks and associations which operate 
under the supervision of the Farm Credit Ad¬ 
ministration, i.e.. Federal land banks and 
Federal land bank associations. Federal in¬ 
termediate credit banks and production 
credit associations, and banks for coopera¬ 
tives, either as is now proscribed for the fi¬ 
nancing of housing by section 805 of the 
Civil Rights Act of 1968 or with respect to 
the avaUahility of loans generally from such 
banks and associations. 

§ 613.3150 Nondiscrimination in 
ing and oilier services. 

No Farm Credit institution shall, be¬ 
cause of the race, color, religion, na¬ 
tional origin, sex or marital status, or 
age (provided the applicant has the ca¬ 
pacity to contract) of an eligible per¬ 
son, deny a loan, whether it is for the 
purpose of purchasing, constructing, im¬ 
proving. repairing, or maintaining a 
rural residence or is for other eligible 
purposes, or refuse to allow, receive, or 
copsider any application, request, or in¬ 
quiry with respect to a loan, or refuse to 
perform any other service it customarily 
makes available to borrowers, appli¬ 
cants. and members, or discriminate in 
fixing the amount, interest rate, dura¬ 
tion, application procedures, collection 
or enforcement procedures, or other 
terms or conditions of a loan or other 
service. 

W. M. Harding. 

Governor, Farm Credit 

Administration. 

I FR Doc.76-11160 Filed 4-16-76:8:45 am] 


Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION ADMIN- 
ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

[Docket No. 76-CE-l-AD; Arndt. 39-25821 

PART 39—AIRWORTHINESS DIRECTIVES 
Cessna 300 and 400 Series Airplanes 

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an Airworthiness Directive (AD) ap¬ 
plicable to Cessna 300 and 400 series air¬ 
planes equipped with wing tip fuel tank 
nose cap mounted strobe lights was pub¬ 
lished in the Federal Register on Janu¬ 
ary 23.1976. The proposed AD, if adopted, 
would supersede Amendment 39-2103, 


16451 

AD 75-05-08. and would require that 
strobe light systems having strobe lights 
that are not explosion proof be deacti¬ 
vated until either the lights are modified 
by adding an explosion proof feature 
or replaced with explosion proof strobe 
lights. 

Interested persons have been afforded 
the opportunity to participate in the 
making of the amendment. The one com¬ 
ment received was from the aircraft 
manufacturer, which, while not objecting 
to the proposal, questioned its applica¬ 
bility to Cessna 300 and 400 series air¬ 
planes manufactured prior to 1970. In 
answer to that query, the FA A states 
that it has determined that Cessna 300 
and 400 series airplanes manufactured 
prior to 1970 may have strobe lights in¬ 
stalled which are not explosion proof. 

Following the Lssuance of the pro¬ 
posal, the FAA has ascertained that cer¬ 
tain strobe lights installed on these air¬ 
planes per STCs or field approval are also 
explosion proof. As a result, these instal¬ 
lations are identified in the final rule 
and are excepted from its applicability. 

Although this amendment modifies the 
original proposal, it provides clarifica¬ 
tion. is relieving in nature and is in the 
interest of safety. Accordingly, no further 
notice and public procedure hereon are 
necessary, and good cause exists for 
making this amendment effective in less 
than thirty (30) days. 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator 14 CFR 11.89 
(31 F.R. 13697), 5139.13 of Part 39 
of the Federal Aviation Regulations is 
amended by adding the following new 
AD. 

Cessna. Applies to the following models of 
Airplanes if equipped with strobe lights 
installed in the wing tip fuel tank nose 
cap. except those airplanes having Sym¬ 
bolic Displays P/Ns 30-0005, 30-0199-3 
and 701133-1, Whelen Engineering Com¬ 
pany, Inc. P/N A430. and Grimes Manu¬ 
facturing Company (Grimes) P./Ns 30- 
0515-5 and 30-1172-1, strobe lights: 
Models 310. 310A, Military U-3A, 310B. 
310C, 310D. 310E, Military U-3B. 310F, 
310G. 310H, E310H. 3101, 310J. 310J-1. 
E310J, 310K, 310L, 310N. 310P. T310P. 
T310Q, 310R, T310R; 320, 320-1, 320A. 
320B, 320C, 320D, 320E, 320F: 340. 401. 
401 A, 401B: 402. 402A. 402B: 411, 411A: 
414: and 421, 421A and 421B airplanes. 

Compliance: Required as Indicated, unless 
already accomplished. 

To preclude wing fuel tip tank nose cap 
explosions, within the next 100 hours’ time in 
service after the effective date of this AD. 
accomplish the following: 

(A) Visually inspect the strobe lights in 
the tip tank nose cap area to determine 
whether Grimes P/N 30-0515-1 strobe light 
or any other strobe lights other than these 
excepted above are Installed. On those air¬ 
planes where Grimes P/N 30-0515-1 strobe 
lights are installed, determine If the strobe 
lights have been modified by installing 
Grimes P/N 31-1723-5 cover plates. These 
cover plates may be identified by the pres¬ 
ence of two quench tubes protruding into the 
light assembly from the end plate. 

(B) On those airplanes having unmodified 
Grimes P/N 30-0515-1 strobe lights, or strobe 
lights other than those excepted above, de¬ 
activate the strobe light system by installing 
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a guard over the switch and/or by pulling 
and blocking the circuit breaker so that it 
cannot be inadvertently reset or by any other 
suitable means. 

(C) Systems having unmodified Grimes 
P/N 30-0515-1 strobe lights may be reacti¬ 
vated upon the installation of Grimes P/N 
31-1723-5 cover plates in accordance with 
Cessna Service Letter ME75-16. dated 
July 11. 1075, or later approved revisions. 

(D) Do not reactivate strobe light as¬ 
semblies. other than Grimes P/N 30-0515-1 
strobe lights modified per Paragraph C, until 
data showing the strobe lights are explosion 
proof have been submitted to and approved 
by the Chief. Engineering and Manufacturing 
Branch, or Division of the PAA Region issu¬ 
ing the original light approval. 

This amendment supersedes Amend¬ 
ment 39-2103, AD 75-05-08. 

This amendment becomes effective 
April 23. 1976. 

(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958 (49 U.S.C. 1364(a). 1421 
and 1423), and of Section 6(c) of the Depart¬ 
ment of Transportation Act (49 U.S.C. 1655 
<c)).) 

Issued in Kansas City, Missouri, on 
April 8, 1976. 

C. R. Melugin, Jr., 
Director , Central Region. 

|FR Doc.76-30992 Piled 4-16-76;8:45 am) 


(Docket No. 7GNE-14; Arndt. 39-2581J 

p ART 39 —AIRWORTHINESS DIRECTIVES 
Sikorsky S-61L Helicopters Prior to and 

Including Serial No. 61454, and S-61A, 

S-61D, S—61E, and S-61V Helicopters 

Amendment 39-1921 (39 FR 28975), AD 
74_17_06 requires inspections and re¬ 
work of certain Sikorsky S-61 pylon 
hinge fittings if there are indications of 
contact or low clearance in the align¬ 
ment pad area. If cracks are found, this 
AD also requires replacement or rework 
of these plyon hinge fittings. 

After issuing Amendment 39-1921, re¬ 
ports were received on the development 
of cracks and the separation of a plyon 
hinge fitting lug because of a fatigue 
crack. The Agency has determined that 
inspections must be conducted whether 
or not there Is an indication of contact 
between the fittings, and the fluorescent 
penetrant inspections (three were re¬ 
quired by Amendment 39-1921) must be 
continued indefinitely. Therefore, AD 
74-17-06 is being superseded in accord¬ 
ance with this decision so as to require 
an initial inspection, repetitive inspec¬ 
tions, and the rework and replacement of 
the plyon hinge fittings. 

Since a situation exists that requires 
Immediate adoption of this regulation, 
it is found that notice and public pro¬ 
cedure hereon are impracticable and 
good cause exists for making this amend¬ 
ment effective in less than thirty (30) 
days after the date of publication in the 
Federal Register. 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697), 
5 39.13 of Part 39 of the Federal Aviation 
Regulations Is amended by adding the 
following new airworthiness directive: 
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Sikorsky Aircraft. Applies to Sikorsky S-61L 
helicopters prior to and including Serial 
No. 61454, and S-61A, S-61D. S-61E. and 
S-61V helicopters. 

Compliance required as Indicated. 

To prevent possible separation of the tail 
rotor pylon due to cracks in the pylon hinge 
fittings, accomplish the following: 

(a) Within 30 hours’ time in service after 
the effective date of this AD, unless already 
accomplished within the last 50 hours’ time 
In service, and thereafter at intervals not to 
exceed 150 hours’ time in service from the 
last inspection, inspect the upper and lower 
pylon hinge fitting assemblies, P/N S6120- 
66117-0 and -2, and P/N S612CK 66120-0 and 
-2, in accordance with Section 2. Paragraphs 
B and A (1) of Sikorsky Service Bulletin No. 
61B20-13A dated April 2, 1976 or later FAA 
approved revisions, or in accordance with 
equivalent methods approved by the Chief, 
Engineering and Manufacturing Branch, New 
England Region. 

(b) If a crack Is found around the edge of 
the bushings In the lug, replace the fitting 
prior to further flight. 

(c) If a crack Is found on the flat surface 
of the alignment pad. and the crack Is below 
the limits of Detail B, Figure 1, of the above 
Sikorsky Service Bulletin or later PAA ap¬ 
proved revisions, rework to remove the crack 
in accordance with 8ection 2. Paragraph C, of 
the above Sikorsky Service Bullettn or later 
FAA approved revisions or in accordance with 
an equivalent method approved Dy the Chief, 
Engineering and Manufacturing Branch. New 
England Region. If the crack is beyond the 
limits of Detail B. Figure 1, replace the fitting 
prior to further flight. 

(d) If It is found that contact has been 
made between the fitting and the lug align¬ 
ment pad. or less than 0.010 inch clearance 
exists in this area, perform a rework and 
inspection of the fittings, prior to further 
flight, in accordance with Section 2, Para¬ 
graph C of the above Sikorsky Service Bul¬ 
letin or later approved revisions, or In accord¬ 
ance with equivalent methods approved by 
the Chief. Engineering and Manufacturing 
Branch, New England Region. 

This supersedes Amendment 39-1921 
(39 F.R. 28975), AD 74-17-06. 

This amendment becomes effective 
April 30, 1976. 

(Secs. 313(a), 601. and 603 of the Federal 
Aviation Act of 1958 (49 U.S.C. 1354(a). 1421, 
and 1423) and Section 6(c) of the Depart¬ 
ment of Transportation Act (49 US.C. 1655 
<c)).) 

Issued in Burlington, Massachusetts, 
on April 8,1976. 

Quentin S. Taylor, 
Director, New England Region. 

|FR Doc.76-10993 Filed 4-16-76;8:45 am] 


l Airspace Docket No. 76-NW-121 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

Alteration of Federal Airway 

The purpose of this amendment to Part 
71 of the Federal Aviation Regulations 
is to realign the south alternate of V-4 
by one degree between Seattle, Wash., 
and Yakima, Wash. Since this amend¬ 
ment is a minor matter on which the 
public would have no particular desire to 


comment and no substantive change in 
the regulations is effected, notice and 
public procedures thereon are unneces¬ 
sary. 

In consideration of the foregoing. 
Part 71 of the Federal Aviation Regula¬ 
tions is amended, effective 0901 GMT, 
May 20, 1976, as hereinafter set forth. 

Section 71.123 (41 FR 307, 3733 and 
12277) is amended as follows: In V-4 
"McChord, Wash., 037° radlals and INT 
McChord 097°” is deleted and "McChord. 
Wash., 096° radials and INT McChord 
096°” is substituted therefor. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 U.S.C. 1348(a)) and Sec. 6(c) of the 
Department of Transportation Act (49 U.S.C. 
1655(c)).) 

Issued in Washington, D.C., on April 
12,1976. 

William E. Broadwater, 

Chief, Airspace and Air 
Traffic Rales Division. 

(FR Doc.70-10994 Filed 4-l6-76;8:45 am| 


(Airspace Docket No. 76-WE-2J 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON 

TROLLED AIRSPACE, AND REPORTING 

POINTS 

Alteration of Transition Area 

On March 4, 1976 a Notice of Proposed 
Rule Making was published in the Fed¬ 
eral Register (41 FR 9370) stating that 
the Federal Aviation Administration was 
considering an amendment to Part 71 of 
the Federal Aviation Regulations that 
would alter the description of the Yuma 
Arizona Transition Area. 

Interested persons were given 30 days 
in which to submit written comments, 
suggestions or objections. No objections 
have been received and the proposed 
amendment is hereby adopted without 
change. 

Effective date. This amendment shall 
be effective 0901 G.m.t., May 20,1976. 

(Sec. 307(a) of the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1348(a)). and of 
Sec. 6(c) of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(C)).) 

Issued in Los Angeles, California on 
April 7,1976. 

Ly'nnL. Hink, 
Acting Director, 
Western Region. 

In fi 71.181 <41 FR 440) the description 
of the Yuma, Arizona Transition Area 
Is amended by inserting after the words 
‘longitude 114°30'00" W.,” the follow¬ 
ing: ** • • • within 3 miles each side of 
the Yuma VORTAC 062° radial, extend¬ 
ing from the VORTAC to 16 northeast of 
the VORTAC • • • " 

[FR Doc.76-10091 Filed 4-16-76:8:45 am] 
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[Airspace Docket No, 76-SW-4] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON- 

TROLLED AIRSPACE, AND REPORTING 

POINTS 

Alteration of Transition Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter the transition area at 
Ozark, Ark. 

On February 26, 1976, a notice of pro¬ 
posed rule making was published in the 
Federal Register (41 FR 8393) stating 
the Federal Aviation Administration pro¬ 
posed to alter the transition area at 
Ozark, Ark. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of com¬ 
ments. All comments received were favor¬ 
able. 

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 GMT, July 15, 
1976, as hereinafter set forth. 

In §71.181 (41 F.R. 440), the Ozark. 
Ark., transition area is amended to read: 

Ozark, Ark. 

That airspace extending upward from 700 
feet above the surface within a 9-statute- 
mile radius of Ozark-Franklin County Air¬ 
port, Ozark, Ark. (latitude 35°30'36" N., 
longitude 93°50'23" W ); and within 3.6 
statute miles each side of the 167° bearing 
from the Ozark RBN (latitude 35°30'27" N., 
longitude 93°50'26" W.), extending from the 
9-mlle-radlus area to 11.5 statute miles south 
of the RBN. 

(Sec. 307(a), Federal Aviation Act of 1958 (49 
U.S.C. 1348); Sec. 6(c), Department of Trans¬ 
portation Act (49 U.S.C. 1656(C)).) 

Issued in Fort Worth, Tex., on April 8, 
1976. 

Albert H. Thurburn, 

Acting Director , 
Southwest Region. 

(FR Doc.76-11085 Filed 4-16-76;8:45 am] 


l Airspace Docket No. 76-SW-31 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Designation of Transition Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to designate a transition area at 
Gilmer, Tex. 

On February 26, 1976, a notice of pro¬ 
posed rule making was published in the 
Federal Register (41 FR 8393) stating 
the Federal Aviation Administration pro¬ 
posed to designate a transition area at 
Gilmer, Tex. 

Interested persons were afforded an 
opportunity to participate in the rule- 
making through submission of com¬ 
ments. All comments received were fa¬ 
vorable. 

In consideration of the foregoing, Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 G.m.t., July 15, 
1976, as hereinafter set forth. 
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In §71.181 (41 F.R. 440), the follow¬ 
ing transition area is added: 

Gilmer. Tex. 

That airspace extending upward from 700 
feet above the surface within an 8.5-mlle 
radius of Upshur County Airport, Gilmer, 
Tex. (latitude 32°41'57" N., longitude 94°56'- 
65" W.). 

(Sec. 307(a), Federal Aviation Act of 1958 
(49 U.S.C. 1348); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)).) 

Issued in Fort Worth. Tex., on April 8, 
1976. 

Albert H. Thurburn, 

Acting Director , 
Southwest Region. 

|FR Doc.76-11080 Filed 4-16-70:8:45 am| 

Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

PART 2—NONADJUDICATIVE 
PROCEDURES 

PART 4— MISCELLANEOUS RULES 
Disclosure of Documents 

The Commission announces amend¬ 
ments to Parts 2 and 4 of Subchapter A 
of 16 CFR Chapter 1 that will make 
available for public inspection and copy¬ 
ing all applications for clearance to par¬ 
ticipate filed under § 4.1(b) (2) of this 
chapter, all motions to quash filed under 
§§ 2.7(b), 2.11(b), and 2.12(b) of this 
chapter, and all of the Commission's re¬ 
sponses thereto, subject only to the de¬ 
letion of confidential commercial and 
personal information. The amendments 
are set forth below. 

1. Section 2.7 is amended by adding a 
new paragraph (d) to read as follows: 

§ 2.7 Subpoenas in investigation*. 

* • * * * » 

(d) All motions to limit or quash in¬ 
vestigational subpoenas, and the Com¬ 
mission’s responses thereto, are part of 
the public records of the Commission, 
except for information exempt from 
disclosure under § 4.10(a) (2) or §4.10 
(a)(7) of this chapter. 

2. Section 2.11 is amended by adding a 
new paragraph (d) to read as follows: 

§ 2.11 Order* requiring acre**. 

• • • • * 

(d) All motions to limit or quash or¬ 
ders requiring access, and the Com¬ 
mission's responses thereto, are part of 
the public records of the Commission, 
except for information exempt from dis¬ 
closure under § 4.10(a) (2) or 5 4.10(a) 
(7) of this chapter. 

3. Section 2.12 is amended by adding 
a new paragraph (d) to read as follows: 

§ 2.12 Report*. 

• • • # • 

(d) All motions to limit or quash or¬ 
ders requiring a report or answers to spe¬ 
cific questions, and the Commission's re¬ 
sponses thereto, are part of the public 
records of the Commission, except for 
information exempt from disclosure 


under § 4.10(a) (2) or § 4.10(a) (7) of this 
chapter. 

4. Section 4.1 is amended by redesig¬ 
nating paragraphs (c) and (d) as (d) 
and (e), respectively, and by adding a 
new paragraph (c) to read as follows: 

§ 4.1 Appearances. 

• • • • • 

(c) Public disclosure. All applications 
requesting authorization to appear or 
participate in a proceeding or investiga¬ 
tion, and the Commission's responses 
thereto, are part of the public records of 
the Commission, except for information 
exempt from disclosure under §§ A-10(a) 
(2), 4.10(a)(4). or 4.10(a)(7) of this 
chapter; 

• • • • • 

5. Section 4.9 is amended by renum¬ 
bering sub-paragraphs (b) (21), (b) (22), 
and (b) (23) as (b)(23), (b)(24), and 
(b) (25) , respectively, and by adding new 
sub-paragraphs (b)(21) and (b>(22) to 
read as follows: 

§ 4.9 Public record* *. 

• • • • • 

(b) ♦ • * 

(21) Applications under § 4.1(b> (2> 
of this chapter requesting authorization 
to appear or participate in a proceeding 
or investigation, and the Commission’s 
responses thereto, except for informa¬ 
tion exempt from disclosure under §§ 4.- 
10(a)(2), 4.10(a)(4), or 4.10(a)(7) of 
this chapter; 

(22) Motions (i) under § 2.7(b) of 
this chapter to limit or quash investiga¬ 
tional subpoenas, (ii) under § 2.11(b) of 
this chapter to limit or quash orders re¬ 
quiring access, and (iii) under § 2.12(b) 
of tills chapter to limit or quash orders 
requiring a report or answers to specific 
questions, and the Commission’s re¬ 
sponses thereto, except for information 
exempt from disclosure under 5 4.10(a) 
(2) or 5 4.10(a)(7) of this chapter; 

(23) Every amendment, revision, or 
repeal of any of the foregoing; 

(24) Releases from time to time 
through the Commission's Office of Pub¬ 
lic Information supplying additional in¬ 
formation concerning the activities of 
the Commission, copies of whch may be 
obtained upon request to the Office of 
Public Information or the Secretary of 
the Commission; and 

(25) Reprints of the principal laws 
under which the Commission exercises 
enforcement or administrative respon¬ 
sibilities. which may be obtained upon 
request to the Secretary of the Com¬ 
mission. 

• • • • • 

Effective date: These amendments are 
effective April 19,1976. 

(Sec. 6. 38 Stat. 721 (15 U.S.C. 46); 80 Stat. 
383, as amended, 81 Stat. 54, 88 Stat. 1561 (5 
U.S.C. 552).) 

By direction of the Commission, dated 
April 8.1976. 

Charles A. Tobin, 
Secretary. 

[FR Doc.76-11144 Filed 4-10-78:8:45 am] 
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Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

| Docket No. 76F-0053 \ 

PART 51—CANNED VEGETABLES 

Canned Green Beans and Canned Wax 
Beans; Amendment of Standards of 
Identity and Quality 

The Pood and Drug Administration 
(PDA) is revising standards of identity 
and quality for canned green beans and 
canned wax beans. Except as to any pro¬ 
visions that may be stayed by the filing 
of proper objections, compliance with 
these final regulations, including any 
required labeling changes, may begin 
June 18, 1976 and all products initially 
introduced into interstate commerce on 
or after January 1, 1978, shall comply; 
objections by May 19,1976. 

Appearing elsewhere in this issue of 
the Federal Register is a proposal to 
provide for a maximum liquid content 
requirement for vacuum-packed beans 
and a method for determining the quan¬ 
tity of liquid in the container. 

FDA issued, in the Federal Register 
of January 28, 1974 (39 FR 3560), a pro¬ 
posal to amend the standards of identity 
(21 CFR 51.10, 51.15) and quality (21 
CFR 51.11, 51.16) and to establish a 
standard of fill of container (21 CFR 
51.12) for canned green beans and 
canned wax beans in consideration of 
the “Recommended International Stand¬ 
ard for Canned Green Beans and Canned 
Wax Beans’' submitted to the United 
States by the Food and Agriculture Or¬ 
ganization/World Health Organization 
Codex Alimentarius Commission. 

The standards that are set forth below 
are being adopted as part of a program 
in which the United States is a par¬ 
ticipant along with approximately 100 
other countries to establish regional or 
world-wide food standards. The stand¬ 
ards set forth below specify the types and 
styles of beans that may be packed under 
the name of “canned green beans” or 
“canned wax beans”, list the optional 
ingredients that may be used, and desig¬ 
nate how the products are to be labeled. 
In addition, the standards list the types 
and numbers of defects that may not be 
exceeded if the product is to be marketed 
without a substandard label. 

The regulation below does not rule 
upon the proposal to establish a standard 
of fill of container for canned green 
beans and canned w r ax beans, and ac¬ 
cordingly. comments concerning the pro¬ 
posed standard of fill are not discussed 
at this time. A revised proposal concern¬ 
ing a standard of fill was published in 
the Federal Register of November 7, 
1975 (40 FR 52172). 

Seven comments were received in re¬ 
sponse to the January 28, 1974 proposal, 
and only as they relate to the standards 
of identity and quality are they consid¬ 
ered herein. The comments came from a 
consumer, three processors of green beans 
and wax beans, an ingredient manu¬ 
facturer, an Industry association, and a 
Federal agency. The consumer opposed 


Federal intervention in these matters in 
general and expressed the hope that FDA 
would take no action, but rather would 
“back off” on future controls. The ingre¬ 
dient manufacturer supported the pro¬ 
vision for the optional use of “safe and 
suitable nutritive carbohydrate sweeten¬ 
ers” in contrast to the previous listing of 
specific sweeteners. The remaining com¬ 
ments suggested modifications and re¬ 
quested clarifications of a number of the 
proposal’s provisions. 

These comments and the Commission¬ 
er’s conclusions are as follows: 

1. One comment suggested that it 
might be confusing to set forth in the 
“definition” paragraph, § 51.10(a), the 
phrase “• • • from which strings, if 
any, and stems have been removed.” It 
stated the wording could be misconstrued 
as requiring the complete absence of 
“strings and stems” from the product 
in order to meet the definition for green 
beans and wax beans. 

The Commissioner agrees that the 
phrase could be misconstrued and has 
deleted direct reference to strings and 
stems from the identity standard. The 
standard of quality for these foods pro¬ 
vides appropriate specifications concern¬ 
ing strings and stems. 

2. The preamble to the proposal stated 
that “vacuum pack” beans were unknown 
to the Commissioner or to the United 
States Department of Agriculture 
(USDA) as an article of commerce in 
the United States, and, consequently, the 
Commissioner did not propose specifica¬ 
tions for vacuum packing. In response, 
one processor stated that “Vacuum pack 
green beans has for years been either 
the second or third largest seller” in its 
line of vacuum-packed vegetables. The 
processor of the vacuum product has 
subsequently submitted a recommended 
figure for the maximum amount of liquid 
a cut or French style green bean prod¬ 
uct should be permitted to contain in 
order to be called “vacuum packed”. 
However, the Commissioner is of the 
opinion that maximum liquid require¬ 
ments for vacuum-packed beans should 
be based on more information than he 
now has. Therefore, a proposal, which 
invites public comment, to establish a 
maximum liquid content requirement for 
vacuum-packed canned green beans and 
canned wax beans is published elsewhere 
in this issue of the Federal Register. 

Canned green beans and canned wax 
beans labeled as “vacuum pack” or “vac¬ 
uum packed” are subject to the standards 
of identity and quality for canned green 
beans and canned wax beans. For ex¬ 
ample, a vacuum-packed product labeled 
as “cuts” must comply with the size re¬ 
quirements for cuts in 21 CFR 51.10 
(b) (3) (iii). However, pending final ac¬ 
tion on the proposal published elsewhere 
in this issue of the Federal Register, the 
standards will not include criteria for the 
“vacuum pack/packed” representation. 
The Commissioner would, of course, be 
able to pursue action under section 403 
(a) of the act (21 U.S.C. 343(a)) if he 
should determine that such a represen¬ 
tation is false or misleading for a par¬ 
ticular product. 


3. One comment included a recom¬ 
mendation that the definition for French 
style beans in 5 51.10(b)(3)(h) should 
be changed to read “Pods sliced length¬ 
wise or at an angle of less than 45° to 
the longitudinal,” to avoid overlap with 
the definition of diagonal cuts. 

The Commissioner agrees with the rec¬ 
ommendation and has adopted the sug¬ 
gested definition of French style beans in 
the regulation as set forth below. * 

4. A processor suggested that the re¬ 
quirement in 5 51.10(b) (3) (iv), concern¬ 
ing short cuts that not more than 1 per¬ 
cent by count are to be more than 32 
millimeters (mm) (iy 4 inch) in length, 
is not needed and therefore should be 
eliminated to agree with the Codex. 

To eliminate the 1 percent limitation 
w ? ould permit a product containing up 
to 25 percent cuts 32 mm (lVi inch) or 
more in length to be labeled “short cuts”. 
The Commissioner concludes that such a 
change would not be in the interest of 
consumers, and accordingly, he has de¬ 
cided to retain the 1 percent limitation. 
A product containing 75 percent or more 
cuts of less than 19 mm (0.75 inch), but 
more than 1 percent cuts of other lengths, 
shall be labeled as a “mixture of short 
cuts and cuts”. 

5. Two comments opposed the pro¬ 
posal to increase the present minimum 
length for cuts from 19 mm (0.75 inch) 
to 20 mm (0.80 inch) to agree with the 
Codex. It was pointed out that “bean¬ 
cutting machines are calibrated for one- 
fourth inch (6.35 mm) cuts and it would 
be extremely difficult to set the machines 
for a 20 millimeter (0.80 inch) cut.” One 
of these comments proposed that short 
cuts be defined as a cut less than 13 mm 
long, or that the product be labeled “cut 
green beans” with the requirement that 
the length be defined on the principal 
display panel. The other comment sug¬ 
gested that the present requirement that 
cut beans be not less than 19 mm (0.75 
inch) in length be retained. 

The Commissioner is of the opinion 
that the request to retain the present 
minimum length requirement of 19 mm 
(0.75 inch) for cut green beans and cut 
wax beans is reasonable, but that Insuf¬ 
ficient support was given to warrant a 
reduction below the present requirement. 
Therefore, he has revised paragraphs 
(b) (3) (iii) and (iv) in 5 51.10 by chang¬ 
ing “20 mm (0.80 in.)” to read “19 mm 
(0.75 In.) ” 

6. One comment included a suggestion 
that a minimum and maximum length 
limitation should be designated for diag¬ 
onal cuts. 

The Commissioner agrees that the 
standard should provide for at least the 
same length limitation for diagonal cuts 
as it does for regular cuts. Therefore, he 
lias revised the definition of diagonal 
cuts in 5 51.10(b) (3) (v) to provide for a 
minimum length limitation to be con¬ 
sistent with that set for regular cuts 
and that adopted in the Codex Standard. 
He concludes that a maximum limitation 
for the cut styles is unnecessary. How¬ 
ever, since it is industry practice some¬ 
times to refer to the length of short cuts 
and diagonal short cuts on the label by 
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use of a numerical term. e.g., “V 2 inch 
cut”, in lieu of the term “short", he has 
also revised § 51.10(d) (2) (iii) to permit 
processors to continue this practice. 

7. Another comment stated that the 
labeling in 8 51.10(d) (2) (il) provides for 
the use of the declaration “seasoned with 
green peppers" while 5 51.10(c) (10) pro¬ 
vides for the use of green and red peppers 
or mixtures of both. It suggested that 
when a mixture of green and red peppers 
is used and the label vignette depicts 
their presence, the principal display 
panel should contain one of the following 
statements: “seasoned with peppers”, 
“dried peppers”, or “dehydrated peppers”. 

The Commissioner concludes that 
$8 51.10(c) (10) and 51.10(d) (2) (ii) are 
not inconsistent, and he concludes that 
the suggested change is not needed or 
appropriate. The Commissioner points 
out that the labeling statements set forth 
in § 51.10(d) (2) (ii) are only examples: 
If red peppers are used the statement 
“seasoned with red peppers” shall be de¬ 
clared. or if a mixture of red and green 
peppers is used the statement “seasoned 
with red and green peppers” shall be 
declared. This is consistent with the 
statutory requirement that optional in¬ 
gredients of standardized foods be desig¬ 
nated on the label by their common or 
usual name. 

8. One comment objected to the pro¬ 
vision of proposed § 51.10(d) (4), that if 
a term designating the size (diameter) 
is used, it must be supported by an exact 
graphic representation of the cross sec¬ 
tion of the bean pod or by a statement of 
the bean’s maximum diameter in milli¬ 
meters and inches whenever size is in¬ 
dicated. The comment suggested that be¬ 
cause of the countless variations in 
shapes and because the standard pro¬ 
vides for the use of both round and flat 
beans, an^exact graphic representation 
would be impossible. It further suggested 
that it would be difficult to enforce this 
provision since a method of measuring 
diameter was not proposed. The com¬ 
ment included a recommendation that 
the exact graphic representation require¬ 
ment be made optional and that the 
standard allow for the use of the sieve 
size number or equivalent description as 
“small”, “medium”, “large”, and “extra 
large”. 

Another comment proposed that the 
regulation include a provision specifying 
that the diameter of a whole, cut, or 
short-cut bean be determined by measur¬ 
ing the thickest portion of the pod at the 
shorter diameter of the bean perpen¬ 
dicular to the long axis. 

The Commissioner is of the opinion 
that since processors of green beans and 
wax beans have the option of using either 
a graphic representation or a statement 
on the label to indicate maximum diam¬ 
eter of the beans, the requirement as 
proposed is reasonable. However, he rec¬ 
ognizes that adoption of a method of 
measuring the diameter of bean pods 
would clarify the requirement and estab¬ 
lish a uniform method of measurement. 
Therefore, he has adopted in $ 51.10(d) 
(4) the suggested method of measuring 
the diameter of a bean pod. 


9. One comment stated that in the 
proposed 5 51.11(a)(4) the limit for 
permitted blemished units is expressed 
in percent by weight, whereas in pro¬ 
posed § 51.11(b) (3) (i) the procedure for 
determining the percentage of blemished 
units in the container is based on a nu¬ 
merical count. 

For consistency, the Commissioner has 
revised § 51.11(b) (3) (i) to require that 
the percentage of blemished units in a 
container be determined on the basis of 
weight. 

10. Two comments opposed the maxi¬ 
mum tolerance proposed for extraneous 
matter set forth in 5 51.11(a)(6). The 
paragraph states that the combined 
number of leaves, detached stems, and 
other extraneous vegetable material shall 
not average more than 3 pieces per 340 
grams (g) (12 oz) drained beans. It was 
stated that under this provision “4 tiny 
pieces of harmless vegetable material— 
possibly totaling only a small fraction 
of a gram in weight—could render a can 
or lot substandard” while on the other 
hand, “it would be theoretically possible 
to have a very substantial part of a bean 
plant in the can, and if it were not broken 
up into more than 3 pieces, the sample 
would not be considered substandard.” 
These comments suggested that FDA 
continue to use the present tolerance of 
not over 0.6 ounce (17 g) per 60 oimces 
(1701 g) of drained weight. 

The Commissioner is unable to con¬ 
clude on the basis of the information sub¬ 
mitted that the Codex requirement 
should not be adopted. The Commissioner 
points out that the allowance for ex¬ 
traneous matter is based on a lot aver¬ 
age of 3 pieces per 12 ounces of drained 
beans. (See 21 CFR 51.11(c).) Hence, 
it is possible for several cans in the lot to 
contain 4 or more pieces of extraneous 
material as long as the average number 
for the lot is not more than 3 pieces. 
He further points out that the provision 
is consistent with that set forth in the 
Codex Standard. Therefore, he is of the 
opinion that the requirement is reason¬ 
able and he concludes that the allowance 
for pieces of extraneous material as pro¬ 
posed shall be retained. 

11. A comment from the USDA sug¬ 
gested that the word “approximately” 
precede the 17 to 20 degree angle of in¬ 
clination for the sieve in the procedure 
for determining drained weight that was 
included as part of the quality standard 
for canned green beans and wax beans. 

The Commissioner does not agree with 
this comment. Within the range proposed 
there is sufficient flexibility to provide 
for some variation without significantly 
affecting the determination of drained 
weight values. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 401, 701 
(e), 52 Stat. 1046, as amended. 70 Stat. 
919 (21 U.S.C. 341, 371(e))) and under 
authority delegated to the Commissioner 
(21 CFR 2.120): It is ordered . That Part 
51 of Title 21 of the Code of Federal Reg¬ 
ulations be amended as follows: 

1. By revising § 51.10 to read as 
follows: 


§ 51.10 Canned green beans and canned 
wax beans; identity; label statement 
of optional ingredients. 

(a) Definition. Canned green beans 
and canned wax beans are the foods 
prepared from succulent pods of fresh 
green bean or wax bean plants conform¬ 
ing to the characteristics of Phaseolus 
vulgaris L. and Phaseolus coccineus L. 
The optional color and varietal types 
and styles of the bean ingredient are 
set forth in paragraph (b) of this sec¬ 
tion. The product is packed with water 
or other suitable aqueous liquid medium 
to which may be added one or more of 
the other optional ingredients set forth 
in' paragraph (c> of this section. Such 
food is so processed by heat, in an ap¬ 
propriate manner before or after being 
sealed In a container, as to prevent 
spoilage. 

(b) Optional color and varietal types 
and styles of pack. The optional color 
and varietal types and styles of the bean 
ingredient referred to In paragraph (a) 
of this section are: 

(1) Optional color types. The beans 
shall be one of the following distinct 
color types: (1) Green; or (11) Wax. 

(2) Optional varietal types —(i) 
Round. Beans having a width not greater 
than IY 2 times the thickness of the bean; 
or 

(il) Flat. Beans having a width greater 
than 1 V 2 times the thickness of the bean. 

(3) Optional styles of pack —(i) Whole. 
Whole pods of any length. 

(ii) Shoestring or sliced lengthtvise or 
French style. Pods sliced lengthwise or 
at an angle of less than 45° to the longi¬ 
tudinal axis. 

(iii) Cuts. Transversely cut pods not 
less than 19 mm (0.75 in) long as meas¬ 
ured along the longitudinal axis, which 
may contain the shorter end pieces that 
result from cutting such pods. 

(iv) Short cuts. Pieces of pods cut 
transversely of which 75 percent, by 
count, or more are less than 19 mm (0.75 
in) In length and not more than 1 per¬ 
cent by count are more than 32 mm 
(1V 4 In) in length. 

(v) Diagonal cuts. Pods cut in lengths 
as specified in paragraph (b) (3) (ill) of 
this section, except the pods are cut at 
an angle approximately 45° to the longi¬ 
tudinal axis. 

(vi) Diagonal short cuts. Pods cut in 
lengths as specified in paragraph (b) (3) 
(iv) of this section, except the pods are 
cut at an angle approximately 45° to the 
longitudinal axis. 

(vii) Mixture. Any mixture of two or 
more of the styles specified in paragraph 
(b)(3) (i) to (vi), inclusive, of this 
section. 

(c) Optional ingredients. In addition 
to the optional packing media listed in 
paragraph (a) of this section and the 
optional types and styles of beans in¬ 
gredient listed in paragraph (b) of this 
section, the following safe and suitable 
optional ingredients may be used: 

(1) Salt. 

(2) Monosodium glutamate. 

(3) Disodium inosinate. 

(4) Disodium guanylate. 

(5) Hydrolyzed vegetable protein. 
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(6) Autolyzed yeast extract. 

(7) Nutritive carbohydrate sweeten¬ 
ers. 

(8) Spice. 

(9) PIavoring < except artificial >. 

(10) Pieces of green or red peppers or 
mixtures of both, either of which may be 
dried, or other vegetables not exceeding 
in total 15 percent by weight of the fin¬ 
ished product. 

(11) Vinegar. 

(12) Lemon j uice or concen tra ted lem - 
on juice. 

(13) Mint Leaves. 

(14) Butter or margarine in a quan¬ 
tity of not less than 3 percent by weight 
of the finished product. When butter or 
margarine is added, emulsifiers or sta¬ 
bilizers. or botli, may be added. No spice 
or flavoring simulating the color or flavor 
imparted by butter or margarine is used. 

(d) Labeling . (1) The name of the 
food is “green beans” or “wax beans” as 
appropriate. Wax beans may be addition¬ 
ally designated ‘‘golden” or “yellow”. 

(2) The following shall be included 
as part of the name or in conjunction 
with the name of the food: 

(i) A declaration of any flavoring that 
characterizes the product, as specified 
in $ 1.12 of tills chapter. 

(ii) A declaration of any spice, sea¬ 
soning, or garnishing that character¬ 
izes the product, e.g., “with added spice”, 
or, in lieu of the word spice, the common 
name of the spice, e.g.. “seasoned with 
green peppers”. 

(iii) The name of the optional style of 
pack of bean ingredient as set forth in 
paragraph (b)(3) of this section or, if a 
product consists of a mixture of such 

styles, the words “mixture of-”, 

the blank to be filled in with the names 
of the styles present, arranged in the 
order of decreasing predominance, if 
any, by weight of such ingredients. If 
the product consists of whole beans and 
the pods are packed parallel to the sides 
of the container, the word “whole” may 
lie preceded or followed by the words 
“vertical pack”, or if the pods are cut at 
both ends and are of substantially equal 
lengths, the words “asparagus style” may 
be used in lieu of the words “vertical 
pack”. If the product consists of “short 
cuts” or “diagonal short cuts” a numer¬ 
ical expression indicating the predom¬ 
inate length of cut in the finished food 
may be used in lieu of the word “short”, 
e.g., ‘‘>/2 inch cut”. 

(3) The following may be included in 
the name of the food: 

(1) The word “stringless” where the 
beans are in fact stringless. 

(ii) The name of the optional varietal 
type as specified in paragraph (b) (2) of 
this section. 

(4) If a term designating diameter is 
used, it shall be supported by an exact 
graphic representation of the cross sec¬ 
tion of the bean pod or by a statement 
of the maximum diameter in common or 
decimal fractions of an inch and, option¬ 
ally, by the millimeter equivalent stated 
parenthetically. The diameter of a 
whole, cut, diagonal cut, or short cut is 
determined by measuring the thickest 


portion of the pod at the shorter di¬ 
ameter of the bean perpendicular to the 
longitudinal axis. 

(e) Ingredient statement. The name 
of each optional ingredient used shall 
be declared on the label as required by 
the applicable sections of Part 1 of this 
chapter. 

2. By revising $51.11 to read as fol¬ 
lows: 

§ .>1.1 I Canned green ln*un* and canned 
wax bean*; quality; label statement 
of substandard quality. 

The standard of quality for canned 
beans is as follows: 

(a) When tested by the method pre¬ 
scribed in paragraph <b> of this section: 

(1) In the case of cut beans and di¬ 
agonal cut beans under $51.10<b)<3) 
(iii) and (iv) and mixtures of two or 
more optional forms under § 51.10(b) (3) 
(vii), not more than 60 units per 340 g 
(12 oz) drained weight are less than 13 
mm (0.50 in) long: Provided, That 
where the number of units per 340 g (12 
oz) drained weight exceeds 240, not 
more than 25 percent by count of the 
total units are less than 13 mm ‘0.50 
in) long. 

(2) Not more than 5 percent by weight 
of the units may possess strings that 
will support the weight of 250 g < 8.8 oz) 
for 5 seconds or longer. 

(3) The deseeded pods contain not 
more than 0.15 percent by weight of 
fibrous material. 

(4) There are not more than 10 per¬ 
cent by weight of blemished units of 
which amount not more than one-half 
may be materially damaged by insect 
or pathological injury. A unit is con¬ 
sidered blemished when the aggregate 
blemished area exceeds the area of a 
circle 3 mm (Vs in) in diameter. Mate¬ 
rially damaged means that the unit is 
damaged to the extent that the appear¬ 
ance or eating quality of the unit is seri¬ 
ously affected. 

(5) There are not more than 8 un¬ 
stemmed units peer 340 g < 12 oz) drained 
weight. 

(6) The combined number of leaves, 
detached stems, and other extraneous 
vegetable matter shall not average more 
than 3 pieces per 340 g (12 oz> drained 
beans. 

(b) Canned beans shall be tested by the 
following method to determine whether 
they meet the requirements of paragraph 
(a) of this section: 

(1) Distribute the contents of the con¬ 
tainer over the meshes of a U.S. No. 8 
circular sieve with openings of 2.36 mm 
(0.0937 in) which has been previously 
weighed. The diameter of the sieve is 
20.3 cm (8 in) if the quantity of the con¬ 
tents of the container is less than 1.36 
kg (3 lb) and 30.5 cm (12 in) if such 
quantity is 1.36 kg (3 lb) or more. The 
bottom of the sieve is woven-wire cloth 
which complies with the specifications 
for such cloth set forth in the “Defini¬ 
tions of Terms and Explanatory Notes,” 
p. xviii, of the “Official Methods of Anal¬ 
ysis of the Association of Official An¬ 


alytical Chemists,” 12th Edition. 1975 
Without shifting the material on the 
sieve, incline the sieve 17 to 20 degrees 
to facilitate drainage. Two minutes from 
the time drainage begins, weigh the sieve 
and the drained material. Record in 
grams the weight so found, less the 
weight of the sieve, as the drained weight. 

<2) Pour the drained material from 
the sieve into a flat tray and spread it in 
a layer of fairly uniform thickness. Coum 
the total number for units. For the pur¬ 
pose of this count—loose seeds, pieces of 
seed, loose stems, and extraneous mate¬ 
rial are not to be included. Divide the 
number of units by the drained weight 
recorded in paragraph (b)(1) of this sec¬ 
tion and multiply by 340 to obtain the 
number of units per 340 g (12 oz) drained 
weight. 

(3) Examine the drained materia] in 
the tray, weigh and record weight of 
blemished units, count and record the 
number of unstemmed units: and, in case 
the material consists of the optional in¬ 
gredient specified in § 51.10(b) (3> (iii * 
(b> (3) (iv), or (b> (3) (vi), count and rec¬ 
ord the number of units which are lev 
than 13 mm. (0.50 in.) long. If the num¬ 
ber of units per 340 g (12 oz.) Is 240 or 
less, divide the number of units which 
are less than 13 mm (0.50 in.) by the 
drained weight recorded in paragraph 
(b)(1) of this section and multiply b\ 
340 to obtain the number of such units 
per 340 g (12 oz.) drained weight. If the 
number of units per 340 g <12 oz.) ex¬ 
ceeds 240, divide the number of units less 
than 13 mm (0.50 in.) long by the total 
number of units and multiply by 100 to 
determine the percentage by count of 
the total units which are less than 13 
mm <0.50 in.) long. 

<i> Divide the weight of blemished 
units by the drained weight recorded in 
paragraph (b)(1) of this section and 
multiply by 100 to obtain the percentage 
by weight of blemished units in the 
container. 

<ii> Divide the number of unstemmed 
units by the drained weight recorded in 
paragraph <b) (1) of this paragraph and 
multiply by 340 to obtain the number 
of unstemmed units per 340 g <12 oz ■ 
of drained weight. 

<4) Remove from the tray the extrane¬ 
ous vegetable material, count, record 
count, and return to tray. 

<5> Remove from the tray one or more 
representative samples of 99 to 113 g 
(3 j / 2 to 4 ounces) covering each sample a* 
taken to prevent evaporation. 

(6) From each representative sample 
selected in paragraph (b) (5) of this 
paragraph, discard any loose seed and 
extraneous vegetable material and de¬ 
tach and discard any attached stems 
Except with optional style of ingredient 
specified in § 51.10(b) (3) (ii) (pods sliced 
lengthwise), trim off, as far as the end 
of the space formerly occupied by the 


1 Copies may be obtained from: Association 
of Official Analytical Chemists. P.O. Box 640. 
Benjamin Franklin Station, Washington, DC 
20044. 
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seed, any portion of pods from which 
the seed has become separated. Remove 
and discard any portions of seed from 
the trimmings and reserve the trimmings 
for paragraph (b)(8) of this section. 
Weigh and record the weight of the 
trimmed pods. Deseed the trimmed pods 
and reserve the deseeded pods for para¬ 
graph (b> (8> of this section. Remove 
strings from the pods during the deseed¬ 
ing operation. Reserve these strings for 
testing as prescribed in paragraph (b) 
<7) of this section. In the case of pods 
sliced lengthwise, remove seed and 
pieces of seed and reserve the deseeded 
pods for use as prescribed in paragraph 
»b) (8) of this section. 

(7) If strings have been removed for 
testing, as prescribed in paragraph (b) 
(6) of this section, test them as follows: 

Fasten clamp, weighted to 250 g (8.8 oz.), 
to one end of the string, grasp the other 
end with the fingers (a cloth may be used 
to aid In holding the string). and lift gently. 
Count the string as tough If it supports the 
250 g (8.8 oz.) weight for at least 5 seconds. 
If the string breaks before 5 seconds, test 
such parts into which it breaks as are 13 mm 
(‘4 in.) or more In length; and if any such 
part of the string supports the 250 g (8.8 oz.) 
weight for at least 5 seconds, count the string 
as tough. Divide the number of tough 
strings by the weight of the sample recorded 
In subparagraph (6) of this paragraph and 
multiply by 340 to obtain the number of 
tough strings per 340 g (12 oz.) drained 
weight. 

(8) Combine the deseeded pods with 
the trimmings reserved In paragraph 

(b)(6) of this section, and, if strings were 
tested as prescribed in paragraph (b) (7) 
of this section, add such strings broken 
or unbroken. Weigh and record weight of 
combined material. Transfer to the metal 
cup of a malted-milk stirrer and mash 
with a pestle. Wash material adhering to 
the pestle back into cup with 200 cc. of 
boiling water. Bring mixture nearly to 
a boil, add 25 cc. of 50 percent (by 
weight) sodium hydroxide solution and 
bring to a boil. (If foaming is excessive, 

1 cc. of capryl alcohol may be added.) 
Boil for 5 minutes, then stir for 5 min¬ 
utes with a malted-milk stirrer capable 
of a no-load speed of at least 7,200 rpm. 
Use a rotor with two scalloped buttons 
shaped as shown in Exhibit 1 as follows: 


Exhibit 1 



ROTOR 


SCALLOPED 

BUTTONS 

Transfer the material from the cup to a 
previously weighed 30-mesh monel metal 


screen having a diameter of about 0-10 
cm (3*/2 to 4 in.) and side walls about 2.5 
cm (1 in.) high, and wash fiber on the 
screen with a stream of water using a 
pressure not exceeding a head (vertical 
distance between upper level of water 
and outlet of glass tube) of 152 cm (60 
in.), delivered through a glass tube 7.6 
cm (3 in.) long and 3 mm (Ye in.) inside 
diameter inserted into a rubber tube of 6 
mm (^ in.) inside diameter. Wash the 
pulpy portion of the material through 
the screen and continue washing until 
the remaining fibrous material, moist¬ 
ened with phenolphthalein solution, 
does not show any red color after stand¬ 
ing 5 minutes. Again wash to remove 
phenolphthalein. Dry the screen con¬ 
taining the fibrous material for 2 hours 
at 100°C., cool, weigh, and deduct weight 
of screen. Divide the weight of fibrous 
material by the weight of combined de¬ 
seeded pods, trimmings, and strings and 
multiply by 100 to obtain the percentage 
of fibrous material. 

(9) If the drained weight recorded in 
paragraph (b) (1) of this section was less 
than 340 g (12 oz.), open and examine 
separately for extraneous material, as di¬ 
rected in paragraph (b)(4) of this sec¬ 
tion, additional containers until a total 
of not less than 340 g (12 oz.) of drained 
material is obtained. To determine the 
number of pieces of extraneous vege¬ 
table material per 340 g (12 oz.) of 
drained weight, total the number of 
pieces of extraneous vegetable material 
found in all containers opened, divide 
this sum by the sum of the drained 
weights in these containers and multiply 
by 340. 

(c) Sampling and acceptance pro¬ 
cedure: A lot is to be considered accept¬ 
able when the number of “defectives” 
does not exceed the acceptance number 
in the sampling plans given in paragraph 
(c) (2) of this section, except extrane¬ 
ous plant material, which is based on an 
average of all the containers examined. 

(1) Definitions of terms to be used in 
the sampling plans in paragraph (c) (2) 
of this section are as follows: 

(i) Lot. A collection of primary con¬ 
tainers or units of the same size, type, 
and style manufactured or packed under 
similar conditions and handled as a 
single unit of trade. 

(ii) Lot size. The number of primary 
containers or units in the lot. 

(iii) Sample size (n). The total num¬ 
ber of sample units drawn for examina¬ 
tion from a lot. 

(iv) Sample- unit. A container, the en¬ 
tire contents of a container, a portion 
of the contents of a container, or a com¬ 
posite mixture of product from small 
containers that is sufficient for the ex¬ 
amination or testing as a single unit. 

(v) Defective. Any sample unit shall be 
regarded as defective when any of the 
defects or conditions specified in the 
standard of quality under paragraph (a) 
of this section are present in excess of the 
stated tolerances. 

(vi) Acceptance number (c). The max¬ 
imum number of defective sample units 
permitted in the sample in order to con¬ 
sider the lot as meeting the specified 
requirements. 


(vii) Acceptable quality level (AQL). 
The maximum percent of defective sam¬ 
ple units permitted in a lot that will be 
accepted approximately 95 percent of the 
time. 

(2) Sampling plans and acceptance 
procedure: 

Accettablk Quality Level 6.5 


Lot sir* (primary con¬ 
tainers); 

SIse of container 



Net weight equal to or less than 


1 kg (2.2 lb) 



n c 


4,800 or less. 

IS 

2 

44*01 to 24,0U0. 

21 

3 

24,001 to 48,000_ 

20 

4 

48,001 to 84,000. 

48 

6 

84,001 to 144,000. 

St 

9 

144,001 to 240,000. 

126 

13 

Over 210,000. 

200 

19 


Net weight greater than 

1 kg 


(2.2 lb) but not more than 4.5 


kg (10 lb) 



n c 


2,400 or less. 

IS 

2 

2,401 to 15,000. 

21 

3 

15.001 to 24,000. 

29 

4 

24,001 to 42,000. 

48 

6 

42,001 to 72,000. 

84 

9 

. 72,001 to 120,000. 

m 

13 

Over 120,000 . 

200 

19 


Net weight greater than 4.5 kg 


(10 lb) 



n c 


600 or loss.. 

IS 

2 

601 to 2,000_ 

21 

3 

2,001 to 7,200. 

20 

4 

7,201 to 15.000. 

48 

C 

15,001 to 24,000. 

84 

9 

24,001 to 42.000. 

126 

13 

Over 42,000. 

200 

19 


n-Numl>er of primary containers in sample. 
c« Acceptance number. 


(d) If the quality of the canned green 
beans or canned wax beans falls below 
the standard of quality prescribed by 
paragraph (a) of this section, the label 
shall bear the general statement of sub¬ 
standard quality specified in $ 10.7(a) of 
tliis chapter, in the manner and form 
therein specified; but In lieu of the words 
prescribed for the second line inside the 
rectangle the following words may be 
used, when the quality of canned green 
beans or canned wax beans falls below 
the standard in one only of the following 
respects: 

(1) “Excessive Number Very Short 
Pieces,” If the canned green beans or 
canned wax beans fail to meet the re¬ 
quirements of paragraph (a)(1) of this 
section. 

(2) “Excessive Number Blemished 

Units”, If they fail to meet the require¬ 
ments of paragraph (a) (4) of this 

section. 

<3> “Excessive Number Unstemmed 
Units”, If they fail to meet the require¬ 
ments of paragraph (a) (5) of this 

section. 

(4) “Excessive Foreign Material”, if 
they fail to meet the requirements of 
paragraph (a) (6) of this section. 

§51.15 [Revoked] 

3. By revoking § 51.15. 

§ 51.16 [Revoked] 

4. By revoking § 51.16. 

Any person who will be adversely af¬ 
fected by the foregoing regulation may at 
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any time on or before May 19, 1976, file 
with the Hearing Clerk, Pood and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20852, written ob¬ 
jections thereto. Objections shall show 
wherein the person filing will be ad¬ 
versely affected by the regulation, specify 
with particularity the provisions of the 
regulation deemed objectionable, and 
state the grounds for the objections. If 
a hearing is requested, the objections 
shall state the issues for the hearing, 
shall be supported by grounds factually 
and legally sufficient to justify the relief 
sought, and shall include a detailed de¬ 
scription and analysis of the factual in¬ 
formation intended to be presented in 
support of the objections in the event 
that a hearing is held. Six copies of all 
documents shall be filed and should be 
identified with the Hearing Clerk docket 
number found in brackets in the heading 
of this regulation. Received objections 
may be seen in the above office during 
working hours, Monday through Friday. 

Effective date . Except as to any pro¬ 
visions that may be stayed by the filing 
of proper objections, compliance with 
these final regulations, including any re¬ 
quired labeling changes, may begin 
June 18, 1976 and all products initially 
introduced into interstate commerce on 
or after January 1, 1978, shall comply. 
Notice of the filing of objections or lack 
thereof will be published in the Federal 
Register. 

(Secs. 401, 701(e). 62 Stat. 1046, as amended. 
70 Stat. 919 (21 U.8.C. 341, 371(e)).) 

Dated: April 13,1976. 

Sam D. Fine, 
Associate Commissioner 

for Compliance. 

Note: Incorporation by reference ap¬ 
proved March 11, 1976 by the Director 
of the Office of the Federal Register. 
Referenced material is on file with the 
library of the Office of the Federal Reg¬ 
ister. 

[FR Doc.76-11147 Filed 4-16 76;8:45 am) 


l Docket No. 76F-0084J 

PART 121—FOOD ADDITIVES 

Food Additives Resulting From Contact 
With Containers or Equipment and Food 
Additives Otherwise Affecting Food; In¬ 
dustrial Starch Modified 

The Food and Drug Administration is 
amending the food additive regulations 
In S 121.2506 Industrial starch-modi - 
fled (21 CFR 121.2506), to expand the 
use of “starch irradiated to produce free 
radicals for subsequent graft polymeri¬ 
zation with acrylamide and l2-(metha- 
cryloyloxy) - ethylitrimethylammonium 
methyl sulfate’* in the manufacture of 
paper and paperboard; effective April 19, 
1976; objections by May 19, 1976. 

Notice was given by publication in the 
Federal Register of May 14, 1975 (40 
FR 20973), that d petition (FAP 5B3093) 
had been filed by General Mills Chemi¬ 
cals, Inc., 2010 East Hennepin Ave., 
Minneapolis, MN 55413, proposing that 


§ 121.2506 be amended in paragraph <a) 
(2) (ii) to provide for the use of “starch 
irradiated to produce free radicals for 
subsequent graft polymerization with 
acrylamide and [2-<methacryloyloxy> 
ethylitrimethylammonium methyl sul¬ 
fate” in the manufacture of paper and 
paperboard intended to contact aqueous 
and fatty foods, when used at a level not 
to exceed 0.25 percent by weight of the 
finished dry paper and paperboard fi¬ 
bers. The additive is currently restricted 
to use in paper and paperboard intended 
to contact only dry food. 

The Commissioner of Food and Drugs, 
having evaluated data in the petition 
and other relevant material, concludes 
that § 121.2506 should be amended as set 
forth below. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 409(c)(1), 
72 Stat. 1786 (21 U.S.C. 348(c)(1))) and 
under authority delegated to the Com¬ 
missioner (21 CFR 2.120), § 121.2506(a) 
(2) (ii) is amended by revising the 
“Limitations” column therein to read as 
follows: 

§ 121.2506 In<liit>triul starch-modified* 

• • • • • 

(a) • • * 

( 2 ) * • • 

(ii) • • • 

List of reactants: Limita t ions 

• • • For use only: 

1. As a retention aid and dry 

strength agent employed 
before the sheet-forming 
operation in the manu¬ 
facture of paper and pa¬ 
perboard intended to 
contact only dry food of 
the type identified in 
§ 1212626(c), table 1 
under type VIII, and used 
at a level not to exceed 
0.40 percent by weight of 
the finished dry paper 
and paperboard fibers. 

2. As a retention aid and dry 

strength agent employed 
before the sheet-forming 
operation in the manu¬ 
facture of paper and 
paperboard intended to 
contact food, and used 
at a level not to exceed 
0.25 percent by weight of 
the finished dry paper 
and paperboard fibers. 

• • # • • 

Any person who will be adversely af¬ 
fected by the foregoing regulation may 
at any time on or before May 19, 1976, 
file with the Hearing Clerk, Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, MD 20852, w r rit- 
ten objections thereto. Objections shall 
show wherein the person filing will be 
adversely affected by the regulation, 
specify with particularity the provisions 
of the regulation deemed objectionable, 
and state the grounds for the objections. 
If a hearing is requested, the objections 
shall state the issues for the hearing, 
shall be supported by grounds factually 
and legally sufficient to justify the relief 
sought, and shall Include a detailed de¬ 
scription and analysis of the factual in¬ 


formation intended to be presented in 
support of the objections in the event 
that a hearing is held. Six copies of all 
documents shall be filed and should be 
identified with the Hearing Clerk docket 
number found in brackets in the heading 
of this regulation. Received objection.^ 
may be seen in the above office during 
working hours, Monday through Friday. 

Effective date. This regulation shall be¬ 
come effective April 19,1976. 

(8ec. 409(C)(1), 72 Stat. 1786 (21 U S ( 
348(c)(1)).) 

Dated: April 12.1976. 

Sam D. Fine, 
Associate Commissioner 
for Compliance 

[FR Doc.76-11149 Filed 4-16-76:8:45 am 1 


CHAPTER II—DRUG ENFORCEMENT AD 

MINISTRATION, DEPARTMENT OF JUS 

TICE 

SCHEDULE III THROUGH V 
CONTROLLED SUBSTANCES 

Storage and Security Final Order 

On March 20, 1975, the Administrator 
of the Drug Enforcement Administra¬ 
tion issued a notice of proposed rule- 
making to require that non-practitioner 
registrants store Schedule HI through V 
controlled substances in a caged area 
and further, that excepted compounds 
be removed from the application of reg¬ 
istration and security requirements. (40 
FR 14089, March 28, 1975. as amended 
at 40 FR 16082, April 9, 1975). 

In response to this notice, a total of 
twenty-two comments were received. 

The bulk of these comments addressed 
that part of the proposal seeking to 
amend 21 CFR 1301.72(b) which set out 
in the proposal a “Note” requiring that 
secure storage areas shall contain only 
Schedule HI through V controlled sub¬ 
stances, to the exclusion of all other 
drugs, material, and controlled sub¬ 
stances in other schedules. Nineteen com¬ 
ments listed objections to this part of the 
proposal, generally for the following rea¬ 
sons: 

1. Non-con trolled drugs and other ma¬ 
terials of high intrinsic value shou ld be 
permitted to share the security provided 
for Schedule HI through V controlled 
substances. 

2. The cost incurred by duplicating 
such security for non-controlled drugs 
and other materials is unnecessary and 
unwarranted. 

3. By restricting the proposed storage 
areas to Schedule III through V con¬ 
trolled substances alone, the proposal 
eliminates the possibility of their stor¬ 
age with Schedule I and II controlled 
substances, the storage requirements for 
which are more stringent than those re¬ 
quired for Schedule m through V con¬ 
trolled substances. This leads to the in¬ 
congruous result of requiring limited se¬ 
curity where more stringent security may 
be obtained. 
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Some comments proposed deleting the 
• Note” in proposed Section 1301.72(b). 
Other comments proposed amending the 
"Note*' to permit storage of Schedule III 
through V controlled substances with 
controlled substances in Schedules I and 
II, and some comments further proposed 
permitting non-controlled drugs and 
other materials in the Schedule III 
through V storage area. 

Following the “Note” limiting secure 
areas to the exclusive storage of Sched¬ 
ule III through V controlled substances 
the proposal listed seven categories of 
permissible secure storage areas. Two 
such areas provide for a building, and a 
secure enclosure, each meeting certain 
requirements, and these areas partic¬ 
ularized and reaffirmed the caveat of the 
above-referenced “Note” that they were 
solely for the storage of Schedule III 
through V controlled substances. [21 
CFR proposed *8 1301.72(b) (3). 1301.72 
(b)(6)L Some comments received pro¬ 
posed to eliminate this exclusive storage 
restriction from the above-referenced 
subsections of the DEA proposal. 

In the final order issued today, DEA 
has amended its original proposal by per¬ 
mitting the storage of Schedule m 
through V controlled substances with, 
and under security measures required for, 
controlled substances in Schedule I and 
II. 

In proposed Section 1301.72(b), DEA 
would require buildings and cages to have 
an alarm system of certain capabilities 
(21 CFR proposed §§ 1301.72 (b> (3)<i>, 

(4) (v)) and lockin gdevices which re¬ 
sist picking, drilling and hard blows (21 
CFR proposed 88 1301.72(b) (3) (ii) (a), 
(4)(iv)(a)K Some comments received 
objected to the vagueness of the above- 
referenced provisions of the proposal in 
[ailing to provide definitive standards 
wliicfii could serve to guide industry in its 
attempt to install locking devices and 
alarm systems in compliance with the 
proposed reglations, and suggested that 
the proposed regulation refer to Under¬ 
writers’ Laboratories as such reference. 
With respect to this objection and sug¬ 
gestion. DEA now’ recognizes that it is 
difficult to determine definitive standards 
and. with a view to eliminating the 
vagueness objected to above, has 
amended the proposal as set out in the 
regulation which hereinafter appears. 

Some comments received with respect 
to Section 1301.72(b) (4)(iv) of the pro¬ 
posal regarding locking devices ques¬ 
tioned the wisdom of DEA in requiring 
locking devices of substantial deter¬ 
rence, albeit of vague standards, while 
at the same time requiring cage material 
which would be easily susceptible to 
entry wtih boltcutters. 

Some comments received with respect 
to Section 1301.72(b) (4) (v) of the pro¬ 
posal regarding alarm systems objected 
that the proposal requiring an alarm sys¬ 
tem which transmits signals upon ••• • • 
any type of unauthorized entry • • •»* 
is so vague as to be incapable of com¬ 
pliance. These comments further re¬ 
marked that the proposed reqiurement of 
an alarm system transmitting signals 
upon unauthorized entry “• * • into 


either the building or storage area con¬ 
taining Schedule III through V sub¬ 
stances • • •” is vague because it infers 
two alarms are reqiured, both for the 
building and for the storage area, and 
suggested that the proposal be rewarded 
to indicate the actual number of alarm 
systems required. 

One comment challenged DEA to rec¬ 
oncile justifying alarms and locking de¬ 
vices of such an extreme when the 
preamble language to the proposed regu¬ 
lation stated that the object of DEA’s 
proposal was to “provide barriers to 
unauthorized persons during business 
hours.” 40 FR 14089. March 28. 1975. 

Several comments were received ob¬ 
jecting to that part of the proposal deal¬ 
ing with the cage materials and its con¬ 
struction. Most objected to the require¬ 
ment of steel posts of a least IW in 
diameter, arguing that posts of such di¬ 
mensions are generally unavailable, and 
suggested that standard size posts of 1" 
would be equally suitable. These com¬ 
ments further argued that post dimen¬ 
sions in any event would not increase 
cage security effectiveness, since unau¬ 
thorized entry would be made through 
cuts in the cage walls rather than by re¬ 
moving or cutting the steel posts. These 
comments additionally argued that the 
proposed requirement of having the posts 
set in concrete is excessive without add¬ 
ing effectiveness, and equal immobility 
could be achieved by permitting posts to 
be secured by flanges, lag bolts, or bolts 
pinned or brazed, in lieu of being set 
in concrete. Some comments objected 
that the proposal, in requiring posts “set 
in concrete whenever possible (depending 
on facility construction) * * •" is vague. 
Other comments objected that all the 
pro]X)sed requirements for cage construc¬ 
tion are obviously to deter burglary, and 
thus go beyond the stated purpose of the 
preamble to the proposal which is to pro¬ 
vide a barrier to unauthorized persons 
during business hours. 

In light of these comments, the orig¬ 
inal DEA proposal has been revised to 
the extent that the order issued today 
permits the use of 1” posts, secured by 
lag bolts, or bolts which are pinned or 
brazed as an alternative to securing the 
posts in concrete. 

One comment received suggested that 
the DEA proposal be clarified to provide 
that the openings in cage mesh construc¬ 
tion be 2 V 2 " “across the square”. 

Several comments were received in re- 
soonse to the DEA proposal requiring 
that doors to the building or cage be self¬ 
closing and self-locking. 

These comments suggested generally 
that normal business operations require 
frequent and sometimes continuous en¬ 
try and exit from the cage, often via 
fork-lift, and therefore, practicalities 
preclude the proposed self-closing and 
self-locking features. They suggest that 
during business hours, the closing of the 
door be accomplished manually. 

These comments further objected that, 
as drafted, 1301.72(b) (4) (iv) addresses 
itself only to hinged doors, and thus fil¬ 
lers that only this type door is permitted. 
The comments again cite industry’s use 


of fork-lifts as prohibiting the use of 
hinged doors for cages, and suggest slid¬ 
ing doors be used in lieu thereof. The 
final order issued today incorporates 
these suggestions. 

Comments were received with respect 
to permitting as a secure storage area a 
substantial enclosure of masonry as se¬ 
cure as a caged area. These comments 
suggested, in general, that construction 
should be of lesser concern if the alarm 
system is the true intended measure en¬ 
visioned to provide security, and that en¬ 
closures previously approved by DEA (or 
BNDD) should suffice for purposes of 
compliance with the regulation presently 
proposed. 

Comments were received in response to 
the DEA proposal permitting as a secure 
storage area a building previously in¬ 
spected and approved by DEA (or 
BNDD>, and providing protection equiv¬ 
alent to current standards. These com¬ 
ments objected that the phrase “current 
standards” offers no guidance towards 
compliance with the proposed regula¬ 
tion. and the proposal fails to specify as 
its object the type of deterrence it seeks 
to prevent. One comment objected that 
in requiring buildings to meet “current 
standards”, DEA is taking aw r ay the rec¬ 
ognition and acceptance it presumes to 
extend to existing buildings it has pre¬ 
viously inspected and approved. 

In respect to these comments, the ori¬ 
ginal proposal has been amended by de¬ 
leting the phrase “current standards” 
from the regulation issued today, so as 
to eliminate vagueness. However, DEA 
has not departed from its original posi¬ 
tion. expressed in the notice of proposed 
rulemaking issued March 20, 1975, (40 
FR 14089. as amended at 40 FR 16082, 
April 9, 1975) that this agency recog¬ 
nizes the continued need for security. In 
the March notice, DEA recognized that 
industry apparently shares these same 
concerns by virtue of their voluntary im¬ 
plementation of updated and more effec¬ 
tive security measures. Therefore, the 
regulation hereinafter set out requires 
that an existing building, or enclosure 
within a building, shall continue to pro¬ 
vide adequate security notwithstanding 
that it may have been inspected and ap¬ 
proved in the past. 

Two comments were received with re¬ 
spect to the DEA proposal permitting use 
of other inspected secure storage areas, if 
approved by the Administrator. These 
comments suggested that the Adminis¬ 
trator be permitted to approve alterna¬ 
tive systems as well as storage areas, and 
that approval be in lieu of the require¬ 
ments of proposal § 1301.72(b). 

Two comments proposed a “grand¬ 
father” provision, according compliance 
to secure storage areas previously ap¬ 
proved by the Administrator. Two com¬ 
ments requested that any regulations 
ultimately issued by DEA from the pres¬ 
ent proposal not be made effective for 
180 days, to permit time for compliance. 

Other comments generally questioned 
the need for such extensive security re¬ 
quirements and called for proof by DEA 
that such measures would accomplish 
the result intended by DEA. 
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Two comments questioned whether the 
benefit to be gained by implementation 
of these regulations comes at too high a 
cost, and one comment suggested that 
where a few members of industry, out of 
recognition of their own needs initiate 
security measures exceeding current reg¬ 
ulatory requirements, and the same 
measures are then promulgated by the 
agency as an industry-wide regulation, 
industry members may be less inclined 
to initiate such voluntary measures in 
the future. 

The Notice dated March 20, 1975 also 
proposed that registration and security 
requirements be among those provisions 
of the Comprehensive Drug Abuse Pre¬ 
vention and Control Act of 1970 and reg¬ 
ulations from which stimulant or depres¬ 
sant compounds in 21 CFR 1308.32(b) 
are excepted. 

Two comments were received on this 
proposal, both favoring its issuance. 

After consideration of the above-re¬ 
ferred comments received in response to 
the above Notice of proposed rulemaking 
to amend 21 CFR §§ 1301.72(b) and 
1308.32(a), and no other comments hav¬ 
ing been received, under the authority 
vested in the Attorney General by Sec¬ 
tions 301 and 501(d) of the Comprehen¬ 
sive Drug Abuse Prevention and Control 
Act of 1970 (21 U.S.C. 821, 871(b)) and 
delegated to the Administrator of the 
Drug Enforcement Administration by 
Title 28 of the Code of Federal Regula¬ 
tions, Part 0, the Administrator hereby 
orders that 21 CFR §5 1301.72(b), and 
1308.32(b) be amended as follows: 

PART 1301—REGISTRATION OF MANU¬ 
FACTURERS, DISTRIBUTORS, AND DIS¬ 
PENSERS OF CONTROLLED SUB¬ 
STANCES 

§ 1301.72(b) is amended to read as 
follows: 

§ 1301.72 Physical security controls for 
non practitioners; Narcotic Treat¬ 

ment Programs and Compounders 
for Narcotic Treatment Programs; 
Storage Areas. 

• m • • • 

(b) Schedule III, I Vand V. Raw ma¬ 
terials, bulk materials awaiting further 
processing, and finished products which 
are controlled substances listed in sched¬ 
ules n, IV and V shall be stored in the 
following secure storage areas: 

(1) A safe or steel cabinet as described 
In paragraph (a) (1) of this section; 

(2) A vault as described in paragraph 
(a)(2) or (3) of this section equipped 
with an alarm system as described in 
sub-paragraph (b) (4) (v) of this section; 

(3) A building used for storage of 
Schedules m through V controlled sub¬ 
stances with perimeter security which 
limits access during working hours and 
provides security after working hours 
and meets the following specifications; 

(1) Has an electronic alarm system as 
described in sub-paragraph (b)(4)(v) 
of this section, 

(ii) is equipped with self-closing, self¬ 
locking doors constructed of substantial 
material commensurate with the type of 
building construction, provided however, 
a door which is kept closed and locked at 


all times when not in use and when in 
use is kept under direct observation of a 
responsible employee or agent of the reg¬ 
istrant is permitted in lieu of a self¬ 
closing, self-locking door. Doors may be 
sliding or hinged. Regarding hinged 
doors, where hinges are mounted on the 
outside, such hinges shall be sealed, 
welded or otherwise constructed to in¬ 
hibit removal. Locking devices for such 
doors shall be either of the multiple- 
position combination or key lock type 
and: 

(a) In the case of key locks, shall re¬ 
quire key control which limits access to 
a limited number of employees, or; 

(b) In the case of combination locks, 
the combination shall be limited to a 
minimum number of employees and can 
be changed upon termination of employ¬ 
ment of an employee having knowledge 
of the combination; 

(4) A cage, located within a building 
on the premises, meeting the following 
specifications: 

(i) Having walls constructed of not 
less than No. 10 gauge steel fabric 
mounted on steel posts, which posts are: 

(a) At least one inch in diameter; 

(b) Bet in concrete or installed with 
lay bolts that are pinned or brazed, and 

(c) Which are placed no more than 
ten feet apart with horizontal one and 
one-half inch reinforcements every sixty 
inches. 

(ii) Having a mesh construction with 
openings of not more than two and one- 
half inches across the square, 

(iii) Having a ceiling constructed of 
the same material, or in the alternative, 
a cage shall be erected which reaches and 
is securely attached to the structural 
ceiling of the budding. A lighter gauge 
mesh may be used for the ceilings of 
large enclosed areas if walls are at least 
14 feet in height, 

(iv) Is equipped with a door con¬ 
structed of No. 10 gauge steel fabric on a 
metal door frame in a metal door flange, 
and in all other respects conforms to all 
the requirements of 21 CFR 1301.72(b) 
(3) (ii), and, 

(v) Is equipped with an alarm system 
which upon authorized entry shall 
transmit a signal directly to a central 
station protection agency or a local or 
state police agency, each having a legal 
duty to respond, or to a 24-hour control 
station operated by the registrant, or to 
such other source of protection as the 
Administrator may approve: 

(5) An enclosure of masonry or other 
material, approved In writing by the 
Administrator as providing security com¬ 
parable to a cage; 

(6) A building or enclosure within a 
building which has been inspected and 
approved by DEA or its predecessor 
agency, BNDD, and continues to provide 
adequate security against the diversion 
of Schedule HI through V controlled sub¬ 
stances, of which fact written acknowl¬ 
edgment has been made by the Regional 
Director of DEA for the Region in which 
such building or enclosure is situated; 

47) Such other secure storage areas as 
may be approved by the Administrator 
after considering the factors listed in 
5 1301.71(b), (1) through (14). 


(8) (1) Schedule in through V con¬ 
trolled substances may be stored with 
Schedule I and II controlled substances 
under security measures provided by 21 
CFR 1301.72(a). 

(ii) Non-controlled drugs, substances 
and other materials may be stored with 
Schedule HI through V controlled sub¬ 
stances in any of the secure storage areas 
required by 21 CFR 1301.72(b), provided 
that permission for such storage of non- 
controlled items is obtained in advance, 
in writing, from the Regional Director 
of DEA for the Region in which such 
storage area is situated. Any such per¬ 
mission tendered must be upon the Re¬ 
gional Director’s written determination 
that such non-segregated storage does 
not diminish security effectiveness for 
Schedule HI through V controlled sub¬ 
stances. 


PART 1308—SCHEDULES OF 
CONTROLLED SUBSTANCES 

Section 1308.32 (a) and (b) are pro¬ 
posed to be amended as follows: 

§ 1308.32 Excepted compound*. 

(a) • • • the drugs set forth in para¬ 
graph (b) of this section have been ex¬ 
cepted by the Administrator from ap¬ 
plication of sections 302, 303, 304, 305. 

307, 308, 309, 1002, 1003, and 1004 of the 
Act (21 U.S.C. 822. 823, 825, 827-9, 952- 
4) and of §§ 1301.11. 1301.12, 1301.21 
through 1301.24, 1301.31, 1301.32 and 
1301.71 through 1301.76 of this chapter 
for administration purposes only • • • 

(b) • • • are excepted from the appli¬ 
cation of sections 302, 303, 304, 305, 307, 

308, 309, 1002. 1003 and 1004 of the Act 

(21 U.S.C. 822, 823, 825, 827-9, 952-4) 
and of §5 1301.11. 1301.12. 1201.21 

through 1301.24, 1301.31, 1301.32 and 
1301.71 through 1301.76 of this chapter. 

# • • • • 
This order is effective Monday, Octo¬ 
ber 18,1976. 

Dated: April 13,1976. 

Peter B. Bensinger, 

Administrator , 

Drug Enforcement Administration. 

I PR Doc.76-11247 Piled 4-16-76:8:45 ami 


Title 40—Protection of Environment 
CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

fFRL 524-81 

SUBCHAPTER C—AIR PROGRAMS 
PART 52—APPROVAL AND PROMULGA¬ 
TION OF IMPLEMENTATION PLANS 

Clarifying Amendments; Correction 
On March 2, 1976, a notice appeared 
in the Federal Register (41 CFR 8956) 
which revised the Part 52 Identification 
of Plan sections for all the state and ter¬ 
ritories. In the time period between fi¬ 
nalization and publication of the March 
2nd notice, several plan revisions were 
approved and published in the Federal 
Register. Each of these approval notices 
added to the Identification of Plan sec- 
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tion a date on which the specific plan re¬ 
vision was submitted to EPA. Naturally 
these dates were not included in the 
March 2nd revision nor were they in the 
newly established format. These dates 
and descriptions of the specific revisions 
are now being added in the correct for¬ 
mat to the appropriate Identification of 
Plan sections. 

[Secs. 110. 301 Clear Air Act, as amended (42 
U.S.C. 1867C-6, 1857g).] 

Dated: April 12, 1976. 

John A. S. McGlennon, 
Regional Administrator . 

Part 52, of Chapter I. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart H—Connecticut 

In § 52.370, paragraph (c) is amended 
by adding paragraph (6) to read as fol¬ 
lows: 

§ 52.370 Identification of Plan. 

* • * * • 

(C) • • • 

(6> Indirect Source Review Regula¬ 
tion 19-508-100 resubmitted on August 
26, 1974, by the Connecticut Department 
of Environmental Protection. 

Subpart EE—New Hampshire 

In § 52.1520, paragraph (c) is amended 
by adding paragraph (11) to read as fol¬ 
lows: 

§ 52.1520 Identification of Plan. 

• • * • * 

(c) ♦ • • 

(11) Revision to Regulation 18. “Re¬ 
quirements for Recordkeeping at Facili¬ 
ties which Discharge Air Contaminants.'* 
submitted on May 28, 1975, by the New 
Hampshire Air Pollution Control Agency. 

Subpart OO—Rhode Island 

In § 52.2070, paragraph (c) is amended 
by adding paragraph (10) to read as fol¬ 
lows: 

§ 52.2070 Identification of Plan. 

• • • ’ • • 

(C) • • • 

(10) Revision to Regulation 14, Source 
Recordkeeping and Reporting, submitted 
on September 5, 1973, by the Rhode Is¬ 
land Department of Health. 

Subpart UU—Vermont 

In 5 52.2370, paragraph (c) is amended 
by adding paragraphs (4> and (5> to 
read as follows: 

§ 52.2370 Identification of Plan. 

• • • * « 

(C) • • • 

(4) Revision to the particulate emis¬ 
sion limitation or Fuel Burning Equip¬ 
ment, revision to Rule 6, “Rules of Prac¬ 
tice/' of the Air Quality Variance Board 
and miscellaneous non-regulatory revi¬ 
sions submitted on March 3, 1975, by the 
Vermont Agency of Environmental Con¬ 
servation. 

(5) Revision to Chapter 5, “Inciner¬ 
ator Emissions" submitted on November 
30, 1973, by the Vermont Agency of En¬ 
vironmental Conservation. 

(FR Doc.76-11253 Filed 4-16-76,8:45 amj 
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PART 52—APPROVAL AND PROMULGA¬ 
TION OF IMPLEMENTATION PUNS 

Florida: Approval of Plan Revisions 

On August 15, 1975 (39 FR 34408), the 
Administrator announced a proposed re¬ 
vision to the Florida implementation 
plan. This consisted of changes in the 
regulations dealing with SO, emissions 
from existing fossil fuel fired steam gen¬ 
erators. Subsection 17-2.04(6) (e) 2 and 
5. The revision was duly adopted by the 
Board of the Florida Department of Pol¬ 
lution Control on May 20, 1975, follow¬ 
ing public hearings on March 26, 
April 16. 1975, consistent with require¬ 
ments of 40 CFR 51.4, and was submitted 
for the Agency's approval on July 26, 
1975. Copies of the revisions were made 
available for public inspection at the 
Agency’s Region IV headquarters in At¬ 
lanta, Georgia and at the offices of the 
Florida Department of Environmental 
Regulation throughout the State. Writ¬ 
ten comments were solicited from the 
public. 

During the comment period, 126 letters 
and two petitions (134 signatures) op¬ 
posing the revision and 70 letters/tele¬ 
grams in favor of the revision were re¬ 
ceived and evaluated. Six additional let¬ 
ters were received recommending prompt 
approval of the carbon dioxide revision. 
Since carbon dioxide control regulations 
are non-existent in Florida, it was as¬ 
sumed that these comments were ad¬ 
dressed to this sulfur dioxide revision. 

On September 4, 1975 (39 FR 40855), 
an amendment was made to the August 
15 proposal notice and the comment pe¬ 
riod was extended an additional 30 days. 
The fifth paragraph of the notice was 
amended to include language making it 
clear that under the terms of the pro¬ 
posed revision, owners of fossil-fuel-fired 
steam generators with a heat input of 
250 million BTU per hour or less would 
have the option of meeting the new lim¬ 
its proposed for larger sources or of meet¬ 
ing the limits achievable through the 
application of the latest reasonably 
available control technology. 

The approval of this proposal would 
change the limit applicable to all existing 
(as of January, 1972) fossil-fuel steam 
generators in which liquid fuel is burned 
from 1.1 lbs. SOv/10* BTU to 2.75 lbs. 
SO 2 /IO* BTU except (1) in Duval County, 
where the limit would be 2.5 lbs. SO,/10* 
BTU north of Heckssher Drive and 1.65 
lbs. SO s /10 8 BTU for all other sources, 
and (2) in Hillsborough County, where 
the limit would remain at 1.1 lbs. SO-/10* 
BTU for all sources. 

Approval of the proposal would change 
the limit applicable to all existing (as of 
January, 1972) steam generators when 
solid fuel is burned from 1.5 lbs. SO 2 /10* 
BTU to 6.17 lbs. SO./10 a BTU except for 
two sources in Hillsborough County, 
where the limit would be 2.4 lbs. SO*/10* 
BTU for Gannon Station of the Tampa 
Electric Company (TECO), Units 5 and 
6, and 6.5 lbs. SO/* BTU for Big Bend 
Station, also of TECO. Sources with a 
heat input of less than 250 million BTU 
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would have the option of meeting (1) 
the above limits or (2) latest reasonably 
available control technology as deter¬ 
mined by the Department on a case-by¬ 
case basis. 

To determine the proposed revision's 
conformity with the requirements of 40 
CFR Part 51 and the Clean Air Act, the 
Administrator has reviewed the proposed 
regulation changes, the revised sulfur 
dioxide control strategy, air quality data 
and mathematical modeling data sub¬ 
mitted in support of the revision, and ad¬ 
ditional modeling results conducted by 
EPA. This evaluation concludes that ap¬ 
plication of the State’s proposed regula¬ 
tions will adequately assure the attain¬ 
ment and maintenance of national 
ambient standards for sulfur oxides in all 
areas of the State except (1) Escambia 
County, (2) Duval County and, (3) Hills¬ 
borough County. Accordingly, the revi¬ 
sion is hereby approved for all areas of 
the State with the exception of the three 
areas just mentioned. 

While the control strategy analysis 
for Escambia County submitted as part 
of the proposed plan revision provided 
adequate assurance that national annual 
SOj ambient air quality standards 
would not be violated, this is not the 
case with the national short-term SO- 
standards. The diffusion modeling re¬ 
sults submitted as part of the short¬ 
term control strategy for Escambia 
County predicted ambient concentra¬ 
tions in excess of the 24-hour national 
standard in the vicinity of the Crist 
Steam Plant of the Gulf Power Com¬ 
pany and the Monsanto Company Tex¬ 
tile Plant. Based upon the assumption 
that the diffusion model over-predicted 
annual concentrations by a factor of 
two (2.0), the State applied a calibra¬ 
tion factor of 0.5 to the modeling results, 
thus reducing the predicted concentra¬ 
tion below the national standard. Ade¬ 
quate justification for use of a calibra¬ 
tion factor of 0.5 was not provided. Ad¬ 
ditional modeling performed by EPA also 
predicted that the application of the 
proposed emission limits to the Crist and 
Monsanto facilities would not provide 
for attainment and maintenance of the 
national 24-hour SOa ambient standard 
on a continuous basis. It is the opinion 
of the Administrator that the results of 
the diffusion models used in these anal¬ 
yses do provide a reasonable estimate 
of 24-hour ambient concentrations that 
could be expected. Therefore, the pro¬ 
posed plan revision is disapproved as it 
applies to the Crist Steam Plant and 
Monsanto facility. This disapproval ac¬ 
tion has the effect of leaving in force 
the originally approved emission limits 
of 1.1 lbs. SO./10* BTU (liquid fuel) and 
1.5 lbs. Sa/10 4 BTU (solid fuel). 

Modeling results submitted by the 
State of Florida as part of the control 
strategy for Duval County did not con¬ 
clusively demonstrate adequacy of the 
proposed regulations to attain and main¬ 
tain national ambient standards for sul¬ 
fur oxides. Further modeling is cur¬ 
rently being conducted by the State as 
part of the air quality maintenance 
analysis and this has already cast sig¬ 
nificant doubt on the relative impact of 
area and point sources reported in the 
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control strategy for the proposed revi¬ 
sion. The maintenance analysis will also 
address the impact of population and 
Industrial growth on Duval County’s air 
quality in substantially greater detail 
than the control strategy for the pro¬ 
posed revision. Since the maintenance 
analysis will provide a more conclusive 
basis for evaluating the adequacy of the 
proposed revision, the Administrator be¬ 
lieves it would be inappropriate to take 
action at this time, and he therefore 
defers action until completion of Flor¬ 
ida's detailed maintenance analysis for 
the Jacksonville area. Until action is 
taken on the proposed plan revision for 
Duval County, the originally approved 
emission limits of 1.1 lbs. SO.-/10* BTU 
(liquid fuel) and 1.5 lbs. SO,/10 fl BTU 
(solid fuel) will still be in force. 

The emission rates used in the con¬ 
trol strategy for Hillsborough County 
were not consistent with the rates which 
would be allowable if the proposed emis¬ 
sion limits were approved. In its review 
and evaluation, EPA considered the ac¬ 
tual allowable emission rates under the 
proposal and accordingly determined 
that attainment of the 24-hour national 
SO, ambient ah* quality standard would 
not be provided for in the vicinity of both 
the Big Bend and Gannon Stations. 
Evaluation results indicated a predicted 
24-hour concentration in excess of the 
national ambient standard. In its anal¬ 
ysis, the Agency assumed that the 
Gannon Station would continue to bum 
coal hi all six units and therefore ana¬ 
lyzed the ambient impact of the revised 
solid fuel emission limits of 6.17 lbs. 
SO /10* BTU for Units 1-4 and 2.4 lbs. 
SO 710* BTU for Units 5 and 6. The State 
submittal indicates that Units 1-4 will be 
converted from coal to oil by the Tampa 
Electric Company. 

However, presently there still exists 
considerable uncertainty as to whether 
the conversion of Units 1-4 from coal to 
oil will be allowed under Federal Energy 
Administration Regulations. Because of 
this uncertainty, the Agency must con¬ 
sider the case where Units 1-4 continue 
to bum coal. It should be noted that for 
Hillsborough County, the previously ap¬ 
proved oil limit of 1.1 lbs. SOt/10 fl BTU is 
identical to the liquid fuel limit in the 
plan revision. Therefore, the Administra¬ 
tor approves the revised liquid fuel reg¬ 
ulation as it applies to Hillborough 
County and disapproves the solid fuel 
emission limitations as they apply to the 
Big Bend and Gannon Stations. This dis¬ 
approval action has the effect of leaving 
in force the emission limit of 1.5 lbs. S0 3 / 
10° BTU for solid fuel at these two 
facilities. 

In keeping with the Agency’s clean 
fuels policy and obligation to protect am¬ 
bient air quality standards, the Admin¬ 
istrator will continue to discuss with the 
State of Florida the appropriateness of 
sulfur dioxide emission limitations for 
the Big Bend and Gannon Stations in 
Hillsborough County and Crist Steam 
and Monsanto Textile plants in Escambia 
County. 

A written summary of the findings of 
this review may be examined at the fol¬ 
lowing locations: 


Air and Hazardous Materials Division, En¬ 
vironmental Protection Agency, Region IV, 
1421 Peachtree Street, N.E.. Atlanta. Geor¬ 
gia 30309. 

Freedom of Information Center. Environ¬ 
mental Protection Agency. 232 Waterside 
Mall West Tower. 401 M Street, S.W., Wash¬ 
ington, DC 20460. 

These actions are effective immedi¬ 
ately. The Administrator finds that good 
cause exists for making his actions im¬ 
mediately effective since the revision is 
already in effect under Florida law. 
(Section 110(2) of the Clean Air Act (42 
UJS.C. 1857c-5(2)).) 

Dated: April 12. 1976. 

Alvin L. Alm. 

Acting Administrator. 

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 

Subpart K—Florida 

1. In § 52.520(c), subparagraph (15) is 
added as follows: 

§ 52.520 Identification of plan. 

# • * • • 

(C) * * • 

(15) Revised limits on sulfur dioxide 
emissions from fossil-fuel-fired steam 
generators were submitted on July 26, 
1975, by the Department of Environmen¬ 
tal Regulation. (No action is taken on 
these new limits as they apply to Duval 
County.) 

2. Section 52.528 is added as follows: 

§52.528 Control Strategy: Sulfur 

Oxides. 

(a) The requirements of § 51.12 of this 
chapter are not met since the Florida 
plan does not provide for attainment and 
maintenance of the national standards 
for sulfur dioxide in the vicinity of the 
Big Bend and Gannon Steam Generat¬ 
ing Stations in Hillsborough County, and 
the Crist Steam and Monsanto Textile 
Plants in Escambia County. Therefore, 
section 17-2.04(6) (e) of the Florida Ad¬ 
ministrative Code (Control of Sulfur Di¬ 
oxide Emissions from Fossil Fuel Fired 
Steam-Generators) as adopted by the 
former Florida Department of Pollution 
Control on May 20, 1975, which is part of 
the revised sulfur dioxide strategy, is 
disapproved for the Big Bend and Gan¬ 
non Steam Generating Stations and 
Crist Steam and Monsanto Textile 
Plants. Section 17-2.04(6) (e) of the 
Florida air pollution control regulations 
as set forth in the original implementa¬ 
tion plan approved by the Administrator 
May 31, 1972, remains the applicable 
regulation for these sources. 

|FR Doc.76-11141 Filed 4-16-76:8:45 am) 
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PART 180—TOLERANCES AND EXEMP¬ 
TIONS FROM TOLERANCES FOR PESTI¬ 
CIDE CHEMICALS IN OR ON RAW 
AGRICULTURAL COMMODITIES 

Terbufos 

On January 20. 1976, the Environmen¬ 
tal Protection Agency published in the 
Federal Register (41 FR 2830) a notice 
of proposed rulemaking to amend 40 CFR 


180.352 by increasing the established 
tolerance for residues of the insecticide 
terbufos in or on the raw agricultural 
commodities field com fodder and forage 
from 0.05 ppm to 0.5 ppm. Notice of the 
proposed rulemaking was published in 
response to a petition (PP 6F1657) sub¬ 
mitted by American Cyanamid Co., Agri¬ 
cultural Div., PO Box 400, Princeton NJ 
08540. 

No comments or requests for referral 
to an advisory committee were received 
by the Agency. Therefore, based on the 
data submitted in the petition and other 
relevant material, it is concluded that 
the tolerance established by amending 
40 CFR 180.352 will protect the public 
health and that the proposed regulation 
should be adopted without change. How¬ 
ever, the proposed regulation as it ap¬ 
peared in the Federal Register was not 
type set in the appropriate format, and 
the regulation is being promulgated with 
editorial revisions only. 

Any persons adversely affected by this 
regulation may, on or before May 19, 
1976 file written objections with the 
Hearing Clerk, Environmental Protection 
Agency, 401 M St. SW, East Tower, Room 
1019, Washington DC 20460. Such objec¬ 
tions should be submitted in quintupli- 
cate and should specify both the provi¬ 
sions of the regulation deemed to be ob¬ 
jectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if the 
objections are supported by grounds le¬ 
gally sufficient to justify the relief sought. 

Effective on April 19, 1976, 40 CFR 
180.352 is amended as set forth below\ 
(Sec. 408(d)(2) of the Federal Food. Dru^ 
and Cosmetic Act |21 U.S.C. 346a(d) (2)).) 

Dated: April 15,1976. 

James M. Conlon, 

Acting Deputy Assistant Admin¬ 
istrator of Pesticide Programs. 

40 CFR 180.352 is amended to increase 
the tolerance for field corn fodder and 
forage from 0.05 ppm to 0.5 ppm as 
follows. 

• • • • • 

§ 180.352 Terlmfoa: tolerances for res¬ 
idues. 

Tolerances are established for com¬ 
bined residues of the insecticide terbufos 
(S-l 11.1-dimethyl) thiolmethyll 0,0- 
diethyl phosphorodithioate and its cho¬ 
linesterase-inhibiting metabolites in or 
on the following raw agricultural com¬ 


modities. 

Parts 

Commodity: per millton 

Beets, sugar, roots-0. 05 <N> 

Beets, sugar, tops-0.1 

Com, field, fodder-0. 5 

Cora, field, forage-0. 5 

Cora, pop, forage-0. 5 

Cora, pop, fodder-0. 5 

Corn, pop. grain - 0. 05 (N) 

Corn, sweet (K-fCWHR) - 0. 05 (N) 

Cora, sweet, forage-0. 5 

Corn, sweet, fodder-0.5 

• • • • • 


|FR Doc.76-11392 Filed 4-16-76;8:46 am| 
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 
these notices Is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
[ 32 CFR Part 910 ] 

MAN-DAY MANAGEMENT 
EVALUATION SYSTEM 

Military Training and Schools 

The Department of the Air Force pro¬ 
poses to add a new part to Subchapter 
K—Military Training and Schools, Part- 
910, consisting of Sections 1 through 6. 

This new Part establishes policy and 
criteria for the RPA Special and School 
Tour Man-Day Management System and 
provides guidance and policy direction 
to be followed in administering the MPA 
Man-Day Program. It applies to all 
training categories A and B U.S. Air 
Force Reserve units. 

Interested persons are invited to com¬ 
ment on the proposed rulemaking on or 
before May 16, 1976. Written data, views, 
arguments concerning the proposal must 
be submitted In writing to HK AFRES/ 
TSI, Robins Air Force Base. Georgia 
31098. Comments and suggestions sub¬ 
mitted will be available for public in¬ 
spection and copying at the above 
address. 

The proposed Part will read as follows: 

PART 910—MAN-DAY MANAGEMENT 
EVALUATION SYSTEM 

Sec. 

910.1 Purpose. 

910.2 Terms Explained. 

910.3 Progression Training Program. 

910.4 Sample Request for Flying Transition 

School Tour Man-Days. 

910.5 C-5 Milestones (Progression Train¬ 

ing). 

910.6 C-141 Milestones (Progression Train¬ 

ing). 

§ 910.1 Purpose. 

This Part establishes the man-day 
management system and provides for 
the progressive accountability of man- 
day resources. It applies to all training 
Categories A and B U.S. Air Force Re¬ 
serve units. 

§910.2 Terms Explained. 

(a) AD—Active Duty. 

(b) A PT— Active Duty for Training. 

(c) AFTP—Additional Flying Train¬ 
ing Period. 

(d) Allocation. Man-day authorization 
distributed to the field by AFRES thru 


Air Force Reserve Regions to each level 
of command. 

(e) AT—Annual Training. 

(f) Authorization. The approved an¬ 
nual program forwarded to AFRES by 
HQ USAF after the programming cycle. 

(g) Bulk Allocation. Pro rata share of 
the USAF approved program, based on 
number and type of assigned units. 

(h) DAR—Data Automation Require¬ 
ment. 

(i) DPD—Data Project Directive. 

(j) GSU—Geographically Separated 
Units. 

(k) IDT—Inactive Duty Training. 

(l) MAJCOM—Major Command. 

(m) Man-Days. The number of days 
of AD, AT or ADT for which a Reserve 
member is entitled to pay. (Includes duty 
days, travel days, and if the tour Is of 
30 days or more, it includes accrued leave 
at the rate of 2 >4 days a month.) 

<n) MMO—Man-Day Management 
Officer/NCO. The individual, military or 
civilian, responsible for monitoring the 
man-day program and for editing and 
certifying the Man-Day Utilization Re- 
jx>rt. 

(o) MPA—Military Personnel Appro¬ 
priation. 

(p) NLT—Not later than. 

<q> PAS Code—Personnel Accounting 
Symbol Code. The eight-position alpha¬ 
numeric field which identifies the CBPO 
in the first two positions, the gaining 
MAJCOM of assignment In the three 
and four positions (example: OQ for 
Military Airlift Command; OT for Tac¬ 
tical Air Command, etc.), and the unit/ 
detachment location number assigned by 
HQ USAF in the five through eight 
positions. 

<r) Program—'The annual submission 
to HQ USAF during normal program¬ 
ming cycle. 

<s) RIP—Record on Individual Per¬ 
sonnel. 

<t) RPA—Reserve Personnel Appro¬ 
priation. 

<u) Request—The formal request sub¬ 
mitted by a unit or individual for a tour, 
whether programmed or unprogrammed. 

(v) RS—Reserve Section Code. Two 
alpha characters used in the Advanced 
Personnel Data System (APDS) to iden¬ 
tify reservists assigned to various type 
units. 


<w) School Course Title—Exact title 
of school course as listed in AFM 50-5 
or prescribing documents. 

<x) School Tour—A voluntary tour of 
ADT during which a member attends 
a course of instruction. Also includes 
progression training and flying transi¬ 
tion. 

(y) Special Tour—A voluntary tour of 
ADT for training or in support of a 
training program. 

(z) Title Code—Code assigned each 
Special and School Tour man-day title 
listed in Figures 4-3 and 4-4. To be used 
in lieu of titles on the Man-Day Utiliza¬ 
tion Report. 

<aa) UTA—Unit Training Assembly. 

<bb) Utilization—Man-days used by 
AFRES subordinate units for which 
AFAFC makes payment. 

§ 910.3 Progression Training Program. 

<a) This program will be applicable 
only for tours requiring 30 days or longer. 
Requirements for approved progression 
training courses are submitted through 
appropriate DO channels to AFRES/ 
TSIS on AFRES Form 161, “Request for 
Flying Transition School Tour Man- 
Days,” § 910.4, on an individual name 
basis; that is, by name, grade, position, 
course title, unit of assignment, number 
of training days required, leave, and 
dates of training (starting date and com¬ 
pletion date). Personnel selected for 
training in these courses will reside with¬ 
in commuting distance of their unit of 
assignment* 

(b) Conduct of training should meet 
approved criteria. Each Region/DO Is re¬ 
sponsible for monitoring progression and 
milestones accomplished by students. 
< Reference §910.5 and §910.6) 

(c) This training will be accomplished 
on a continuing basis. Breaks in tours are 
not authorized. 

(d) Students not progressing satisfac¬ 
torily will be dropped from the program 
and unused man-days returned through 
channels to HQ AFRES/TSIS. 

(e) Basic courses are not included in 
the progression training program. In¬ 
dividuals should be scheduled to start 
progression training tours with a mini¬ 
mum of interruption in training after 
basic school completion. 
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§ 910.1 Sample Rtqurol for Flying Trim-ilioii Siliiml Tour Mail-Days. 


PART 1 

TO. 

FROM* 

349 MAW/DO 

301 MAS 

Travis AFB CA 94535 

t»l’ MV-I TiMf NtUk, «*i 

Travis AFB CA 94535 

cn.OA II*n 


Doc, John W. 


CHCH A&»i t 


—Elir.hL.Er.j;ic.eex_ 

CHC« Lv*t-l**CaTiO»« 

Flight Engineer - nr.qua 1 If.led 


1st Ennlnper C-5 


TSgt 


272 + 19 lv - 241 


Til kC O 9 TOw« 


123-45-7890 


iriClwil <*t 0*TC> 

21 Mav 75 - 2 J=n 78 


-P.rngr-r-ss 1 nn -X.ra.i r. 1 r. g.. 


total moums all aircraft 


4304.8 


TOTAL HOU»i I* AIMCWAPT ro« WHICH MAW-OAVl WILL •* USCO 


None 


TOTAL **OC«». RV cat* HOStTlOH. OuRtMG Thc wa*t U month 
(lr-itrtf t VP* mlrtfU and hour* M HtM 


12.8 hour? 


lt iji/msy oa »L«i»a kapsaichcc ^ •****>;•, aiac. Tac. 

Initial Flying Status March 66 MAC C-141 Dover AFB continue until March 1970 
Transfer Travis AFB March 70 MAC C-141 75th MAS continue until April 1971 
Transfer Pope AFB.April 1971 TAC C-130E 40th TAS continue until May 1973 



tH.VCL OAVi NfQUINIO 

L3 


U 



Data of loot vp|f*d« »1 k«>* training tow. 
m.i>-d*y* u*.d lo (toll In u?«*OdO lrtblifl|| 


y*. *cs.»oi t...» 


IChioulC o * tn»ihi«.ij to •( COnouCTCO flnciwdo tiring touii br »vra mraafon and Hpura of ground ocAoof irai- mg fe, nun-day* 

>a uao«T rod in «Na ca*a »l *tandnr«/f ration/a»aiuaMon 1 A 0 «ypo of RifM c/SacA to bo OccoiHpflahod.1. (Mitflnut on rrror** If nacaacary) 

Request TSgt Doe be entered into progressive training. He is scheduled to attend 
C-5 HTTU Class No. 98, 11 Jun - 14 Aug 75. Individual will be required to com¬ 
plete all necessary aircrew schools, flying transition, and upgrade training to 
1FE during thc effective period of these orders.. 




PART II 

TOj 

Western AFRR/DO 

PROM* 

349 MAW/DO 

Travis AFB CA 94535 

OAT* 

4 May 75 

(2XJ APPSOVCO □ 0 l*A*P* 0 V «0 

NlMt AND rtTLC or A»MOTINO OMICIH 


Part in 

TO. 

AFRES/TSI 

PROMi 

vafrr/do 

OATS 

# Kay 75 

Qfl ARAHOVCO □ OllARRROVCO fafalo »oaoo *0 

Director of Operations 

bl«HATWHC 


AFRES M ?;r. 161 
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§ 910.S C—5 Milestone* (ProgresKion Training), 
(a) Pilots: 



Days 


39 

<3 missions) 


6 

Block Tng 


10 

Dev lations/LCLS/Mission Control 


6 

Leave and Weekends 

60. . 

60 

Milestone One 


39 

(3 missions) 


10 

Deviations/LCLS/Mission Control 


6 

Leave and Weekends 

116 -. 

65 

Milestone Two 


13 

(1 mission) 


7 

Deviations/LCLS/Mission Control 

135 .. 

20 

Milestone Three 

(b) Plight Engineers: 


52 

(4 missions) 


3 

(3 stateside missions) 


6 

(5LCLS) 


12 

Deviations/Sys Tng 

72 .... 

72 

Milestone One 


62 

(4 missions) 


3 

(3 stateside missions) 


6 

(6LCLS) 


12 

Devtaitons/Sys Tng 

144 ...- 

72 

Milestone Two 


62 

(4 missions) 


3 

(8 stateside missions) 


5 

(6LCLS) 


12 

Deviations, Sys Tng 

216.. 

72 

Milestone Three 

(c) Loadm asters: 


39 

(3 missions) 


6 

Block Tng 


11 

Deviations/Sys Tng 

55 .. 

55 

Milestone One 


89 

(8 missions) 


11 

Deviatlons/Sys Tng 

105. 

60 

Milestone Two 


13 

Line Evaluation 


7 

Deviations/Sys Tng 

125_ 

20 

Milestone Three 

§ 910.6 0-141 Milestones (Progression Training). 

(a) Pilots: 


Days 


44 

Missions (4) 


5 

Block Tng 


5 

Deviations/LCLs/ Mission Control 


6 

Leave and Weekends 

60 . 

60 

Milestone One 


65 

Missions (6) 


4 

Deviations/Mission Control 


6 

Leave and Weekends 

126. 

65 

Milestone Two 


10 

Missions (1) 

136.... 

10 

Milestone Three 

(b) Plight Engineers: 


55 

Missions (5) 


8 

Stateside Missions (3) 


10 

Local Tng Flights (10) 


4 

Deviations 

72 ......- 

72 

Milestone One 


66 

Missions (5) 


3 

Stateside Missions (3) 


10 

Local Fit Training (10) 


4 

Deviations 
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(b> Flight Engineers—Continued 


144... 


Milestone Two 


44 

Missions (4) 


2 

Stateside Missions (2) 


10 

Local Fit Training (10) 


3 

Deviations 

203 . 

(c) Load masters: 


Milestone Three 

44 

Missions (4) 


1 

Sys Sc Deviations 

45 _ _ 

_ 45 

Milestone One 


33 

Missions (3) 


12 

Sys Sc Deviations 

90 

_ _. 45 

MUestone Two 


44 

Missions (4 to include line eval) 


2 

Sys & Deviations 

136 _ _ 


Milestone Three 


James L. Elmer, Major, USAF. 
Executive, Directorate of Administration. 

[FR Doc.76-10958 Filed 4-16-76:8:45 am) 


DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 
[50CFR Part 17] 

ENDANGERED AND THREATENED 

WILDLIFE AND PLANTS 

Proposal To List 27 Species of Primates as 
Endangered or Threatened Species 

The Fish and Wildlife Service hereby 
issues a proposed rulemaking which 
would determine the following 12 species 
of primates to be Endangered species as 
defined by the Endangered Species Act 
of 1973 (16 U.S.C. 1531-1543; 87 Stat. 
884: hereinafter the act): Cotton-top 
marmoset. Saguinus oedipus (including 
S. geoffroyi as a subspecies); Pied ta- 
marin, Saguinus bicolor; Yellow-tailed 
woolly monkey, Lagothrix flavicauda; 
Diana monkey, Cercopithecus diana (in¬ 
cluding C. roloway and Cy dry as as sub¬ 
species) ; Red-eared nosespotted mon¬ 
key, Cercopithecus erythrotis: Red-bel¬ 
lied monkey, Cercopithecus erythrogas¬ 
ter; L'hoest’s monkey. Cercopithecus 
Vhoesti (including C. preussi as a subspe¬ 
cies); White-collared mangabey, Cer- 
cocebus troquatus (including C. atys and 
C. lunatus as subspecies); Black colobus 
monkey. Colobus satanas; Mandrill. Pa- 
pio sphinx; Drill, Papio leucophaeus: and 
Francois’ leaf monkey. Presbytis fran- 
coisi. 

The Fish and Wildlife Service also 
hereby issues a proposed rulemaking 
which would determine the following 15 
species of primates to be Threatened spe¬ 
cies as defined by the Act: Lesser slow 
loris, Nycticebus pygmaeus; Philippine 
tarsier, Tarsier syrichta; Whitefooted 
tamarin, Saguinus leucopus: Black 
howler monkey, Alouatta pigra; Squirrel 
monkey. Saimiri sciureus: Gelada Ba¬ 
boon. Theropithecus gelada; Stumptail 
macaque, Macaca arctoides (including 
M. thibetana as a subspecies); Formosa 
rock macaque. Macaca cyclopsis; Toque 
macaque; Macaca sinica; Japanese ma¬ 
caque. Macaca fuscata; Long-tailed lan¬ 
gur. Presbytis potenziani; Purple-faced 
langur, Presbytis senex; Tonkin sub¬ 
nosed monkey, Rhinopithecus avunculus; 
Pigmy chimpanzee, Pan paniscjts; and 


Chimpanzee, Pan troglodytes. None of 
the species above are listed in either Ap¬ 
pendix I or Appendix II of the Interna¬ 
tional Convention on Trade in Endan¬ 
gered Species of Wild Fauna and Flora, 
with the exception of the Chimpanzees 
which appear on Appendix n. 

Background 

Recognizing that many primate species 
are being subject to the increasing pres¬ 
sures of habitat disruption and utiliza¬ 
tion in biomedical research and the pet 
trade, the Fish and Wildlife Service in 
1973 contracted (through its Division of 
Cooperative Research) for a thorough 
survey of the current status of each rec¬ 
ognized species. This survey has now been 
completed in draft form, and the data 
it contains forms the basis for the pres¬ 
ent proposal. 

Section 4(a) of the Endangered Species 
Act of 1973 states that the Secretary of 
the Interior may determine a species to 
be an Endangered species, or a Threat¬ 
ened species, because of any five factors. 
These factors are: (1) the present or 
threatened destruction, modification, or 
curtailment of its habitat or range; (2) 
overutilization for commercial, sporting, 
scientific, or educational purposes; (3) 
disease or predation; (4) the inadequacy 
of existing regulatory mechanisms; (5) 
other natural or manmade factor affect¬ 
ing its continued existence. The primates 
proposed above for listing as either En¬ 
dangered or Threatened species relate to 
these factors as follows (numbers refer 
to factors above): 

Cotton-top marmoset. (1) This species 
is restricted in range, being found only in 
Panama and northern Colombia. Exten¬ 
sive deforestation and conversion to cul¬ 
tivated fields or pasture is threatening 
their survival in both Panama and Co¬ 
lombia. (2) Cotton-top marmosets have 
been imported into the United States for 
the pet trade at a rate of over 2000 per 
year; as many as 30.000-40,000 have been 
exported from the eastern Colombian 
population alone since 1960. Between 
1968 and 1972, 13,749 cotton-tops were 
imported into the United States. (4) In 
1971, Colombian export permits showed 
that only 86 cotton-top marmosets were 


legally exported from that country, yet 
thousands were imported into the United 
States; U.S. import forms report cotton- 
top marmoset imports originating from 
Brazil, Peru and Paraguay where they do 
not occur. This may indicate possible 
falsification of documents. 

Pied tamarin. (1) The Pied tamarin is 
found only in northern Brazil where its 
range is now fragmented, reduced, and 
precariously small. It has been reported 
that this species “has a miniscule range 
in the midst of steady human pressure.” 
(4) There are no existing regulatory 
mechanisms for the protection of this 
species. 

Yellow-tailed woolly monkey. (1) This 
species is found only in the Andes of 
northern Peru. Until 1974 only five speci¬ 
mens were known, but in 1974 on expedi¬ 
tion collected five additional animals pro- 
ing that the species is not extinct. Au¬ 
thorities report that in its very restricted 
range, “considerable habitat destruction 
is occurring.” 

Diana monkey. (1) Diana monkeys are 
restricted in range and are extremely 
dependent on tall trees and primary for¬ 
est for survival. In most parts of Africa, 
such tall trees and primary forest are 
being cleared for agricultural purposes. 
Destruction of the forest in the Ivory 
Coast poses a major threat to the sur¬ 
vival of the species there. The species has 
been extirpated in the eastern part of 
Ghana which is densely populated and 
heavily exploited for timber and agricul¬ 
ture. (4) Diana monkeys are hunted for 
food in Liberia: its striking coloration 
makes it more likely to be sought for zoo¬ 
logical display than more dull colored 
species. A total of 46 individuals were re¬ 
corded as being imported into the U.S. 
between 1968 and 1970; there are no 
existing regulatory mechanisms. 

Red-cared nose-spotted monkey. (1) 
This monkey has a discontinous and ex¬ 
tremely restricted range where it is 
rather limited to moist closed forest 
habitat. Where such habitat is dcstroved 
and replaced by agriculture or other 
developments, it cannot survive. This 
type of deforestation is occurring a a 
high rate in Cameroon, especially in the 
coastal areas, and probably also in 
Nigeria. (4) This species is hunted for 
meat in Cameroon and also, perhaps ex¬ 
tensively, in Nigeria. They are ocassion- 
ally caught for export to U.S. zoos; tnere 
are no existing regulatory mechanisms. 

Red-bellied monkey . (1) This species 
has an extremely restricted range in 
western Nigeria where it is found only 
in moist evergreen and semideciducus 
forests. It has also been reported to 
occupy coastal forest. Because of the ex¬ 
tensive hunting and deforestation occur¬ 
ring in Nigeria, the red-bellied monkey 
is probably extinct or on the verge of 
extinction. (4) There are no existing 
regulatory mechanisms. 

Uhoest's monkey . (1) This species has 
a disjunct range—one population occur¬ 
ring in the upper eastern Congo basin 
and the other in western Cameroon and 
eastern Nigeria. Within this range, the 
species is dependent upon forest habitat 
and would be expected to decline in areas 
of deforestation. In the western popula- 
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tion, tills is particularly serious because 
of its restricted area of distribution. The 
forest near Mt. Cameroon is presently 
being logged and the habitat has become 
drastically reduced. (4) In Cameroon, 
hunting and trapping for food are dec¬ 
imating the population, and there are 
no existing regulatory mechanisms. 

White-collared mangabey. (1) This 
monkey is found from Senegal to Ghana 
and from Nigeria to Gabon with a 500 
mile gap separating these populations. 
In this range it inhabits mangrove, 
coastal, gallery and inland swamp for¬ 
ests, with proximity to water apparently 
being essential for its survival. Logging 
is the principal reason for its decline in 
Cameroon and Equatorial Africa. In the 
western part of its range, large scale log¬ 
ging is also occurring, especially in the 
Ivory Coast. In Equatorial Africa it is 
estimated that only 33 percent of this 
monkey’s habitat is still intact. In Sierra 
Leone, less than 4 percent of the habitat 
remains. (4) Populations of this species 
have been decimated in Equatorial 
Guinea and Cameroon by hunting and 
napping for food, and there are no exist¬ 
ing regulatory mechanisms. 

Black colobus. (1) This is a rain for¬ 
est monkey most typical of high, dense, 
primary forests aw r ay from human habi¬ 
tations; tall trees for sitting and rest¬ 
ing are vital to their needs. Since this 
species is not ecologically tolerant, log¬ 
ging and other human activities 
throughout its range are decimating 
populations. (4) This species is hunted 
for food in Cameroon and Equatorial 
Guinea; it has been hunted nearly to 
extinction in the Douala-Edea Reserve, 
and it is estimated that 1000-1500 in¬ 
dividuals are killed annually for food in 
Equatorial Guinea; there are no exist¬ 
ing regulatory mechanisms. 

Mandrill . (1) This species is very re¬ 
stricted in range and is found in rain 
forests and coastal forests. These for¬ 
ests are being logged for timber, cleared 
for plantations and shifting agriculture, 
and cut for logging access roads. In 
Cameroon, the coastal forests are being 
destroyed extremely rapidly because of 
their accessibility for logging and their 
fertile soil. In Equatorial Guinea, the 
range of the mandrill had already been 
significantly reduced by deforestation 
by 1967 and has undoubtedly been fur¬ 
ther reduced since then. (4) In both 
Cameroon and Equatorial Guinea, man¬ 
drills are widely hunted for food; they 
are captured in traps, and shot with poi¬ 
son arrows. It is the favorite meat of 20 
percent of the Fang people in Equator¬ 
ial Guinea and Cameroon. Mandrills are 
in demand for zoo exhibits because of 
their spectaular appearance. It is re¬ 
ported that 87 were exported from Equa¬ 
torial Guinea in 1967 and sold to animal 
dealers who sent them to zoos and to 
“investigation centers.” Between 1968 
and 1972, a total of 61 mandrills were 
recorded as entering the United States. 
In the past 3 years, mandrills were re¬ 
ported to come from Tanzania where 
the species does not occur. 

Drill. (1) This species is now confined 
to an extremely restricted area in west¬ 


ern Cameroon and eastern Nigeria 
where it is found in lowland rain forest; 
coastal and riverine forest and second¬ 
ary forest. Because drills are dependent 
upon forest, deforestation, which is oc¬ 
curring at a rapid rate in Cameroon, is 
one of the principal causes of their de¬ 
cline. Overall, the range of the drill has 
already been reduced to V 2 its original 
size in Cameroon due to deforestation; 
deforestation has probably also de¬ 
creased drill habitat in Nigeria. <4) 
Hunting for food exerts a serious pres¬ 
sure on drill populations. Drills are often 
hunted w f ith dogs who chase them into 
trees where they are shot in large groups 
of twenty or more. The long prerepro- 
ductive period makes this species espe¬ 
cially vulnerable to decimation by hunt¬ 
ing since their population recruitment 
rate is quite low r , and thus removed in¬ 
dividuals are replaced slowly. There are 
no regulatory mechanisms for the pro¬ 
tection of this species. 

Francois' leaf monkey . (1) The small 
range of this species lies within an area 
which has undergone extensive habitat 
disruption, due to military operations. 
Populations may still exist in southern 
China or in parts of Laos or Vietnam, 
but no evidence is available. <4) There 
are no regulatory mechanisms to protect 
this species. 

Lesser slow loris. (1) The restricted 
habitat of tills species has been subjected 
to extensive disruption due to military 
operations. (4) There are no protective 
regulatory mechanisms. 

Philippine tarsier . (1) This species is 
restricted to the southern islands of the 
Philippines, including Mindanao. Bohol. 
Leyte and Samar. It is Threatened be¬ 
cause of its small range and because it 
habitat is being depleted by the destruc¬ 
tion of forest. (4) There are no protec¬ 
tive regulatory mechanisms. 

White-footed tamarin. (1) This species 
is restricted in range to a small area in 
northern Colombia. Its habitat has been 
greatly reduced due to clearing of forests 
especially during the past 20 years. 

It has been reported that in one area 
of forest under rapid destruction, tam¬ 
arin habitat was reduced by l / 3 its 
original extent during 6 weeks of clear¬ 
ing. The tamarins are thus restricted to 
isolated pockets of forest land on patches 
of land unsuitable for cultivation or pas¬ 
ture. (4) There are no protective regu¬ 
latory mechanisms for this species. 

Black howler monkey. (1) This monkey 
is Threatened because habitat disrup¬ 
tion (logging, clearing) has been favor¬ 
able to the mantled howler monkey 
(Alouatta paUiata ) which has moved in 
and colonized areas previously inhabited 
by black howler monkey. Apparently log¬ 
ging and clearing of land has caused the 
mantled howler monkey to replace the 
black howler monkey in many areas and 
now threatens the survival of the latter 
species. 

Squirrel monkey. (2) The squirrel 
monkey is being captured extensively for 
export, primarily in biomedical research. 
It has been reported that almost 253,000 
squirrel monkeys were exported from 


Iquitos between 1962 and 1971, for an 
average of 25,000 per year; many individ¬ 
uals die in the course of capture and 
transport making a total drain on the 
populations even greater than 25,000 per 
year. Smaller numbers are trapped in the 
Amazonian region of Colombia and 
Brazil, and are exported from Leticia. 
Most of these squirrel monkeys are im¬ 
ported into the United States. Between 
1968 and 1972. over 173,000 squirrel 
monkeys were imported into the U.S 
The totals in 1968 and 1969 were over 
45.000. but in 1970-1972 this figure de¬ 
creased to 25,000 to 29,000 imported an¬ 
nually. Most of these monkeys originated 
in Peru and Colombia, although Brazil. 
Guyana and Bolivia have also provided 
significant amounts. In 1968 almost half 
of those imported were used in biomedi¬ 
cal research, while in 1969 less than 1 . 
were so used; the remainder went to pet 
dealers .or zoos. It is generally concluded 
that the demand for squirrel monkeys 
for research and pets could be met with 
wild animals for a few more years, but 
that if allowed to continue indefinitely 
it would lead to severe depletion of the 
species. (4) There are no regulatory 
mechanisms to protect the species from 
the above described,exploitation. 

Stumptail macaque. (1) Deforestation 
by logging and agriculturalization and 
recent military activity (bombing defoli¬ 
ants) has caused a deteriorating environ¬ 
ment for this species. (2) Trapping and 
exportation of stumptail macaques for 
biomedical research, as well as changes 
in local traditions, are beginning to en¬ 
danger the existence of this species. Be¬ 
tween 1968 and 1972, 1043 to 1727 stump¬ 
tail macaques were imported into the 
United States per year. <4> There are no 
regulatory mechanisms for the protec¬ 
tion of this species. 

Gelada baboon. (1) This species has a 
very limited distribution, being entirely 
restricted to northern Ethiopia. Within 
this range, local populations, especially 
in the southern part, are much reduced 
due to habitat restriction by intensive 
agriculture and settlement. Farming 
forces these balloons onto poorer quality 
land. Here grass density tends to be 
lower, resulting in decreases in popula¬ 
tion size. Habitat destruction is generally 
severe on the Amhara Plateau, and has 
resulted in heavy topsoil erosion every¬ 
where. It is concluded that this pressure 
on the species is not presently great 
enough to cause drastic decreases in 
number, but if it is continued through¬ 
out the range of the species it may even¬ 
tually have a marked effect on gelada 
populations. (4) The collection of 
geladas for scientific and other purposes 
is illegal in Ethiopia. However, collec¬ 
tion and export does still occur, and be¬ 
tween 1968 and 1972 a total of 1231 
geladas were imported into the United 
States, primarily from Kenya and Tan¬ 
zania where the species does not occur. 
There are no effective regulatory 
mechanisms. 

Formosan rock macaque. (1) This 
species has a restricted range in the 
mountains of Taiwan. Extension agri- 
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cultural and other development in the 
lowlands, as a result of a rapidly ex¬ 
panding human population, has ap¬ 
parently forced this species into the 
more remote mountainous regions, and 
has isolated some populations from 
others. (4) These monkeys are shot and 
trapped as a food item, and the skeletal 
system is used to prepare Chinese medic¬ 
inal mixtures with aphrodisiacal at¬ 
tributes. Live macaques are kept as pets; 
the species is used extensively for re¬ 
search in Taiwan. There are no existing 
regulatory mechanisms. 

Japanese macaque. (1) This macaque 
inhabits Skikoku, Kyushu and Honshu 
Islands, where it occurs in mixed broad- 
leaf and conifer evergreen forest. Japa¬ 
nese forests have been heavily logged for 
many years and are now being rapidly 
cut all over Japan. The Japanese maca¬ 
que is dependent upon the presence of 
some forest for its survival. In addition, 
the submontane forests of Japan are 
being clear cut and replanted with eco¬ 
nomically Important Japanese cedar; 
Japanese macaques cannot survive in 
these single species forests. The present 
Japanese system of reserves is not effec¬ 
tive in insuring the survival of this 
macaque because in fact, the lands are 
owned by various private groups and 
towns, and are exploited to provide the 
maximum economic gain for those own¬ 
ers, to the detriment of the monkey 
populations. 

Toque macaque. (1) This monkey is 
restricted to the island of Ceylon where 
it occurs in “intermediate forest," in 
high rain forest, and. in reduced density, 
in arid forest patches surrounded by 
scrub. Logging is proceeding at a fast 
rate in Ceylon and is destroying much 
of the forest habitat of the toque monkey. 
In the lowland rain forest, huge areas 
have been put under cultivation or se¬ 
lectively logged. Very little virgin rain 
forest remains intact now and much of 
it has been replaced with rubber, coco¬ 
nut. rice, or tea plantations. The semi- 
deciduous forests have also been heavily 
logged, often by clear cutting. In some 
areas they have been replaced by single 
species, commercial forests of teak for 
example, which provides no food for the 
toque monkey. Where the forest has 
been cleared for vegetable gardens or 
rice paddies, the food supply for the 
monkeys may increase but the suitable 
habitat is decreased because the toque 
monkey does not utilize these open 
habitats which are completely devoid of 
trees and is reluctant to venture into 
open areas. 

Long-tailed langur. (1) This langur is 
restricted in range to the Mentawi Is¬ 
lands where it is scarce and declining. Its 
preferred habitat is primary forests, 
which are being selectively cut on Siberut 
Island and is now affecting about 10 per¬ 
cent of the forest per year. The effect of 
this cutting will probably be detrimental, 
not only directly, but also indirectly by 
making remote areas of the forest ac¬ 
cessible for settlers and hunters. (4) The 
longtailed langur is hunted extensively 
for food by the Mentawi Island people 
and this is the major cause of their de¬ 


cline. Since the human population on 
Sipora and the Pagai Islands are grow¬ 
ing rapidly, hunting poses a severe threat 
to the survival of this species; there are 
no regulatory controls over this hunting. 

Purple-faced langur. (1) This langur 
is restricted to the island of Ceylon where 
they are arboreal and specialists of the 
top canopy layer of high trees. Thus, they 
are especially vulnerable to cutting of 
forest. In addition, they are specialized 
feeders and the tall trees provide many 
of their preferred food items. Both the 
lowland evergreen rain forest and the 
semideciduous forests of Ceylon have 
uhdergone extensive logging and replace¬ 
ment with rubber, coconut, tea or teak 
plantations which are unsuitable for the 
purple-faced langur thus threatening the 
species’ survival. 

Tonkin snub-nosed monkey. (1) This 
species is extremely restricted in range, 
being confined to North Vietnam where 
it is a rain forest occupant. There rain 
forests have been extensively disrupted 
due to military activities. 

Pigmy chimpanzee. (1) This species is 
found only in central and western Zaire 
where destruction of forests and spread 
of agriculture are major threats. Little is 
known about its population densities but 
it is considered rare in most areas. (4) 
Although legally protected in Zaire, 
pigmy chimpanzees are heavily hunted 
by man for food; regulatory mechanisms 
are not effective. 

Chimpanzee. (1) Commercial logging 
and clearing of forests for agriculture 
have destroyed vast stretches of suitable 
habitat for this species. Use of arboricides 
also threaten some populations. (2) 
Chimpanzees are captured and exported 
for use in research labs and zoos; the 
U.S. is the chief importer of chimpanzees. 

(3) Chimpanzees can contract from man 
many fatal diseases such as malaria, 
hepatitis and tuberculosis. With human 
population rapidly growing, loss of 
chimpanzees from human diseases could 
become a serious threat to the species. 

(4) Although chimpanzees are protected 
by law in some countries, such laws have 
proven difficult to enforce. Large scale 
exportation continues and habitat de¬ 
struction is unchecked by legal restraint. 

Effect of the Proposed Rulemaking 

If this proposed rulemaking is finalized, 
it will be illegal for any person subject 
to the jurisdiction of the United States 
to import, export, ship in interstate com¬ 
merce in the course of a commercial ac¬ 
tivity, or sell or offer for sale in inter¬ 
state or foreign commerce any of the pro¬ 
posed Endangered species. There would, 
however, be no restrictions on interstate 
sale or movement of these species if such 
sale or movement is not in the course of 
a commercial activity involving a change 
of ownership of the specimen. In this 
context, the term “commercial activity" 
is defined in Section 3(1) of the Act as 
follows: 

“The term ‘commercial activity’ means 
all activities of industry and trade, in¬ 
cluding but not limited to, the buying 
or selling of commodities and activities 
conducted for the purpose of facilitating 
such buying and selling.” 


The terms “industry or trade," as used 
in the above definition, were defined in 
the September 26, 1975, Federal Reg¬ 
ister (40 FR 44416) as follows: 

“ ‘Industry or trade* in the definition 
of ‘commercial activity’ in the Act means 
the actual or intended transfer of wild¬ 
life or plants from one person to another 
person in the pursuit of gain or profit.” 

For any species proposed herein to be 
listed as a Threatened species, the same 
prohibitions would apply as to an En¬ 
dangered species. An exception, however, 
would be made in the case of live animals 
held in captivity in the United States on 
the effective date of the final rulemaking 
or to the progeny of such animals or to 
the progeny of animals legally imported 
into the U.S. after the effective date of 
the final rulemaking. None of the prohi¬ 
bitions outlined above would apply to 
such animals. Regulations published in 
the Federal Register (40 FR 44412) of 
September 26, 1975, provide for the issu¬ 
ance of permits to carry out otherwise 
prohibited activities involving Endan¬ 
gered or Threatened species under cer¬ 
tain circumstances. Such permits are 
available for scientific purposes or to 
enhance the propagation or survival of 
the species. In some instances, permits 
may be issued during a specified time 
to relieve undue economic hardship 
which would be suffered if such relief 
were not available. 

The Service will review these species 
to determine whether they should be 
proposed to the Secretariat of the Con¬ 
vention on International Trade in En¬ 
dangered Species of Wild Fauna and 
Flora for placement upon the appropri¬ 
ate appendices to that Convention, or 
whether they should be considered under 
other appropriate international agree¬ 
ments. 

Public Comments Solicited 

The Fish and Wildlife Service intends 
that finally adopted rules be as respon¬ 
sive as possible to the conservation of En¬ 
dangered and Threatened species, and 
therefore desires to obtain the comments 
and suggestions of the public, and other 
concerned government agencies, and 
private interests on these proposed rules. 
The Fish and Wildlife Service will con¬ 
sult with the foreign countries in which 
these primates are resident before tak¬ 
ing any final action. 

Final promulgation of the regulations 
on this proposal will take into considera¬ 
tion the comments received by the Fish 
and Wildlife Service. Such comments 
and any additional information received 
may lead the Fish and Wildlife Sendee 
to adopt final regulations that differ 
from this proposal. 

Submittal of Written Comments 

Interested persons may participate in 
this rulemaking by submitting written 
comments, preferably in triplicate, to the 
Director (FWS/LE) United States Fish 
and Wildlife Service. Post Office Box 
19183, Washington. D.C. 20036. All com¬ 
ments will be considered. The Service 
will attempt to acknowledge receipt of 
comments, but substantive responses to 
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individual comments may not be pro¬ 
vided. Supporting data and comments 
received will be available for public in¬ 
spection during normal business hours at 
the Service’s office in Suite 600. 1612 K 
Street, N.W.. Washington, D.C. All rele¬ 
vant materials received no later than 
June 18, 1976, will be considered. 


This notice of proposed rulemaking is 
issued under the authority contained in 
the Endangered Species Act of 1973 <16 
U.S.C. 1531-1543; 87 Stat. 884). 

Dated: April 13, 1976. 

Lynn A. Greenwalt, 

Director, 

Fish and Wildlife Service. 


Accordi -gly. it is hereby proposed to 
amend Part 17. Subparts B and D, Title 
50 of the Code of Federal Regulations, as 
set forth below: 

1. It is proposed to amend 5 17.11 by 
adding the following primates: 

§ 17.1 I iMidungcrcrl and Himilotiril wild¬ 
life. 


SPJJCIFS 


RA\'OK 


< 'onmion name 


Scientific name 


Population 


When S|H.. till 

Portion of | Status IL«ir>«| r. 

Known distribution rouge where i 

threatened or 
endangered I 


« oil on-top marmoset 

Hal (amutlii 

Yellow-tailed woolly monkey 
Diana monkey 

Red-eared nose-snot led monkey 
Kod-beMod monkey 

L’hoosCs monkey 

Saquiuus otdlints 
*Sa gain ha biodor 
f.aifothrlr flaricauda 
C'crcopithecus rf/a na 
Ccrcopitkecua rrythroti* 
Ccrcopitheeus rrythroutwUr 
Crrcopithccvs Vhonti 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

W liitiM.'ollarai mangutx'y 

Cercoctbiuf iocftwtu* 

N/A 

Block cololnw 

(,'oluhu* sntan as 

N/A 

Mandrill 

Drill 

Pit put * phi ur 

Papio lau'optut, ns 

N/A 

N/A 

Francois’ leal monkey 

I'nshytir fra no>ini 

N/A 

1 slow Juris 

Xyctio bus pi/vttnn us 

N/A 

Philippine tarsier 

White-footed tamarin 

Black howler monkey 
'-'quirrel monkey 

Stumptail macaque 

Tursirr syrichta 

Suguinus IniCnpuft 

Alouatta ptyra 

Saimiri scion us . 

Macaco aretoldrs 

V A 
N/A 
N/A 
\ A 
N/A 

* ieiadft 

Formosan rock macaque 

• :* panose macaque 

ThcmpUhccus a dad a 
\ fa men cyclopsis 

Macaca fuscata 

N/A 

N/A 

N/A 

Torpid macaque 
l.ong-tailed langur 

Purple-faced langur 

Tonkin snub-nosed monkey 

Pigmy chimpanzee 
< liirnpamtee 

Macaca sin lea 

Presbytis pots uchtttf 

Presbytis senes 

liltinn pit ktcus a>unCuius 

Pan paniscus 

Pan troybulytis 

N/A 
N/A 
N/A 
N A 
N/A 
N/A 


Panama. Costa Rica 
Northern Bra7.il 
Andos of uurt.lM'Tii Pen* 

(Coastal West Africa 
Nigeria, Fernando Po 
Western Nigeria 

Upper eastern Congo Busin, 
c Cameroon, N igeria 
Senegal to Ghana; Nigeria lo 
Gabon 

Cameroon, Equatorial Guinea, 
Gabon. Congo (Bnutravillr) 
t Vmml West Africa 
Western Cameroon, eastern Vi 
geria. 

Kwangel (Peoples Republic of 
China), Indochina. 

Philippine (Mindanao, Bohol. 

Leyte. Kumar Islands). 
Philippines 
Northern Colombia 
Mexico, Citnuimalu. Belize 
South America 

Assam (India), to southern China 
and Malay Peninsula 
Northern Ethiopia 
Taiwan 

/un&u (Shikoku. Kyushu and 
Honshu blonds) 

Sri Lanka (Ceylon* 

Men taw t Islands, Indonesia 
8ri Lanka (Ceylon) 

North Vietnam 
Zaire 

Western and central Africa 


Entire 

F. 

NA 

Do 

K 

N/A 

1 »o 

i K 

N/A 

Do 

K 

N/A 

Do 

| K 

N/A 

Do 

E 

N/A 

Do 

K 

N/A 

1>0 

, K 

N/A 

Ik) 

f: 

N/A 

Do 

k 

N/A 

Do 

1 K 

N/A 

Do 

K 

N/A 

Do 

! T 

17.40m, 

Do 

T 

17.40m a 

!>o 

T 

17.40(4!) 

Do 

1 T 

17.40m 

Do 

; t 

I7,4<>m 

Do 

! T 

17.40m) 

Do 

T 

17.40(4 

Do 

1 T 

17.10 c 

l>o 

T 

17 40(r 

Do 

1 T 

17.40 , 

Do 

T 

17.40m 

Do 

T 

17. 401.- 

Do 

‘ T 

17.40m 

Do 

i T 

17 4ov 

Do 

T 

17 U* c 


2. It is proposed to amend § 17.40 by 
adding a new paragraph <c» reading as 
follows: 

§ 17.10 Special mlc»-*niaiiii)iaU. 

• • • • 0 

(C) Primates. (1) Except as noted in 
paragraph (c)(2) of this section, all pro¬ 
visions of § 17.31 shall apply to the Lesser 
slow loris, Nycticebus pygmaeus: Philip¬ 
pine tarsier. Tarsier surichta; White¬ 
footed tamarin, Saguintis leucoptts: 
Black howler monkey, Alouatta pigra; 
Squirrel monkey. Saimiri sdurens: 
Stumptail macaque, Macaca arctoides: 
Gelada, Theropithicus gelada: Formosan 
rock macaque. Macaca cyclopsis: Japan¬ 
ese macaque, Afacaca fuscata /Toque ma¬ 
caque. Macaca sinica; Long-tailed lan- 
gur, Presbytis potenziani; Purple-faced 
langur, Presbytis sinex ; Tonkin snub¬ 
nosed monkey, Rhinopithecns avuncu¬ 
lus; Pigmy chimpanzee. Pan paniscus: 
and Chimpanzee, Pan troglodytes. 

<2> The prohibitions referred to above 
do not apply to any live member of such 
species held in captivity in the United 
States on the effective date of the final 
rulemaking, or to the progency of such 
animals, or to the progeny of animals 
legally imported into the United States 
after the effective date of the final rule- 
making, Provided, That the person wish¬ 
ing to engage in any activity which would 
otherwise be prohibited mast be able to 
show satisfactory documentary or other 
evidence as to the captive status of the 


particular member of the species on the 
effective date of this rulemaking or that 
the particular member of the species was 
born in captivity in the United States 
after the effective date of this rulemak¬ 
ing. Identification of the particular mem¬ 
ber to a record in the International 
Species Imentry System <ISIS>, or to 
a Federal. State or local government per¬ 
mit. shall be deemed to be satisfactory 
evidence. Records in the form of stud¬ 
books or inventories, kept in the nor¬ 
mal course of business, shall be accept¬ 
able as evidence, provided that a nota¬ 
rized statement is inserted in such record 
to the effect that: 

(ii the records were kept in the normal 
course of business prior to (effective date 
of final rulemaking), and accurately 
identify <by use of markers, tags, or 
other acceptable marking devices) indi¬ 
vidual animals; or 

<ii> that the individual animal iden¬ 
tified by the records was bom in cap¬ 
tivity on _ 

(Date) 

The notarized statement in paragraph 
(c)(2) (if, of this section, shall be ac¬ 
ceptable only if tile notarization is dated 
within 45 days of the effective date of 
final rulemaking. The notarized state¬ 
ment in paragraph <cM2)(ii>, of this 
section, shall be acceptable only if the 
notarization is dated within days of the 
date of birth of the animal. 

1FR Doc.76-11189 Filed 4-16-76:8:45 am] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 918 ] 

FRESH PEACHES GROWN IN GEORGIA 

Expenses and Rate of Assessment for the 
1976-77 Fiscal Period 

This notice invites written comment 
relative to the proposed expenses of $17.- 
192.65 and rate of assessment of $0,015 
per bushel basket of peaches (net weight 
of 48 pounds). or an equivalent of 
peaches In other containers or in bulk, to 
support the activities of the Industry 
Committee for the 1976-77 fiscal period 
under Marketing Order No. 918. 

Consideration is being given to the fol¬ 
lowing proposals submitted by the In¬ 
dustry Committee, established under the 
marketing agreement, as amended, and 
Order No. 918, as amended (7 CFR Part 
918), regulating the handling of fresh 
peaches grown in the State of Georgia, 
effective under the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(7 U.S.C. 601-674), as the agency to 
administer the terms and provisions 
thereof: 

(1) That expenses that are reasonable 
and necessary to be incurred by the In¬ 
dustry Committee during the period 
March 1. 1976. through February 28. 
1977, will amount to $17,192.65. 

(2) That rate of assessment for said 
period, payable by each handler in ac- 
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cordance with § 918.41, is fixed at $0,015 
per bushel basket of peaches (net weight 
of 48 pounds), or an equivalent of 
peaches in other containers or in bulk. 

All persons who desire to submit writ¬ 
ten data, views, or arguments in connec¬ 
tion with the aforesaid proposals shall 
file the same, in quadruplicate, with the 
Healing Clerk, United States Depart¬ 
ment of Agriculture. Room 112, Admin¬ 
istration Building, Washington, D.C. 
20250, not later than May 3, 1976. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection at the Office of the 
Hearing Clerk during regular business 
hours (7CFR 1.27(b)). 

Dated: April 13. 1976. 

Floyd F. Hedlund, 
Director , Fruit and Vegetable 
Division , Agricultural Mar¬ 
keting Service. 

|FR Doc.76-11167 Filed 4-16-76:8:46 am) 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
4 [ 21 CFR Part 36 ] 

(Docket No. 75P-0104) 

CANNED SHRIMP 

Proposed Standards of Identity and Fill of 
Container 

The Food and Drug Administration 
proposes to establish a standard of iden¬ 
tity for canned shrimp and to revise the 
fill of container standard for canned 
shrimp in § 36.3 (21 CFR 36.3). The pur¬ 
pose of the proposal is to adopt, as far as 
is practicable, the provisions of the 
standard for canned shrimps or prawns 
submitted by the Food and Agriculture 
Organization/World Health Organiza¬ 
tion Codex Alimentarius Commission. All 
interested persons are invited to com¬ 
ment on the proposal by July 19, 1976. 

The Food and Agriculture Organiza¬ 
tion/World Health Organization Codex 
Alimentarius Commission has submitted 
to the United States for consideration 
for acceptance a “Recommended Inter¬ 
national Standard for Canned Shrimps 
or Prawns/’ hereinafter referred to as 
the Codex standard. 

The United States, as a member of the 
Food and Agriculture Organization of the 
United Nations and of the World Health 
Organization, is under treaty obligation 
to consider all Codex standards. The 
rules of procedure of the Codex Alimen¬ 
tarius Commission state that a Codex 
standard may be accepted by a partici¬ 
pating country in one of three ivays: Full 
acceptance, target acceptance, or accept¬ 
ance with specified deviations. A partic¬ 
ipating country that concludes that it 
cannot accept the standard in any of 
these ways is requested to indicate the 
reasons for the ways its requirements 
differ from the Codex standard. Members 
of the Commission are requested to noti¬ 
fy the Secretariat of the Codex Alimen¬ 
tarius Commission—Joint FAO/WHO 


Food Standards Programme, FAO, Rome, 
Italy—of their decision. 

Two petitions have been filed by the 
American Shrimp Canners Association 
(ASCA), P.O. Box 50774, New Orleans, 
LA 70150, one proposing to establish a 
definition and standard of identity for 
canned shrimp, and the other proposing 
to amend the U.S. fill of container 
standard for canned shrimp under § 36.3. 

The U.S. fill of container standard sets 
minimum fill requirements for canned 
wet pack shrimp and for canned dry 
pack shrimp. Neither the Codex standard 
nor the ASCA proposals provide for 
canned dry pack shrimp. ASCA has indi¬ 
cated that the matter of canned dry 
pack shrimp was discussed by the Codex 
Committee on Fish and Fishery Products 
during development of the Codex stand¬ 
ard, and by the ASCA technical com¬ 
mittee during the development of the 
ASCA proposal. In both instances it was 
decided not to include canned dry pack 
shrimp in the standards because the U.S. 
industry has no knowledge of any pro¬ 
duction of “dry pack’* canned shrimp in 
the United States, and other producing 
countries have stated there is “little if 
any” produced. Accordingly, the revised 
standard of fill proposed below by the 
Commissioner would delete from the reg¬ 
ulations the existing fill specifications for 
a dry pack product and would make no 
reference to that obsolete product. 

In the Commissioner’s opinion, it will 
benefit consumers and facilitate inter¬ 
national trade to adopt to the extent 
practicable the recommended world-wide 
standard for canned shrimps or prawns. 
The basis for the ASCA proposals is that 
the Codex standard has been submitted 
to the United States for acceptance. In 
many respects the ASCA proposals are 
similar to the Codex standard. 

The Codex standard references the 
Codex “Sampling Plans for Prepackaged 
Foods, 1969,” which were developed by 
the Codex Committee on Processed Fruits 
and Vegetables and have been submitted 
to member countries for acceptance. 
ASCA has not proposed a sampling plan. 

The Commissioner concludes that the 
time is opportune to elicit comments on 
sampling plans. He proposes a sampling 
plan similar to Codex Inspection Level 
II, which is appropriate where disputes, 
enforcement, or need for better lot esti¬ 
mate is necessary. Definitions for “Lot” 
and “Sample unit” have been expanded 
to make them applicable to a wider range 
of size of primary containers. 

Codex Alimentarius standards gen¬ 
erally list permitted food additives and 


color additives. In view of the separate 
food additive and color additive provi¬ 
sions in sections 409 and 706 of the Fed¬ 
eral Food, Drug, and Cosmetic Act, the 
listing of all permitted ingredients is un¬ 
necessary in food standards promulgated 
under section 401 of the act. Accordingly, 
while the regulation below specifies cer¬ 
tain optional ingredients by name, it also 
authorizes use of certain classes of “safe 
and suitable optional ingredients,” e.g., 
“organic acids” and “nutritive carbohy¬ 
drate sweetners.” 

The Codex standard also includes hy¬ 
giene requirements and certain basic la¬ 
beling requirements that are not con¬ 
sidered a part of food standards under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act, which is the legal 
basis for the promulgation of food stand¬ 
ards: but they are dealt with by other 
sections of that act. 

The Codex standard follows: 

Recommended International Standard 
For Canned Shrimps or Prawns 

1. SCOPE 

This standard applies to canned 
shrimps or canned prawns in transparent 
or non-transparent containers. 

2. DESCRIPTION 

2.1 Product definition 

Canned shrimps or prawns is the 
processed meat of shrimps or prawns of 
similar size in any combination of species 
of the families Penaeidae. Pandalidae, 
Crangonidae and Palaemonidae. The 
prepared product in various packing 
media is processed by heat in an appro¬ 
priate manner before or after being 
sealed in a container so as to prevent 
spoilage. 

2.2 Presentation 

2.2.1 Styles 

2.2.1.1 Conventional , or regular: 
shrimps or prawns which have been 
peeled and subsequently canned without 
intentional removal of the dorsal tract. 

2.2.1.2 Cleaned, or deveined: shrimps 
or prawns which have been peeled and 
in addition the back has been cut open 
and the dorsal tract removed at least 
up to the last segment next to the tail. 

2.2.2 Type 

Wet pack: in addition to the meat of 
the shrimps or prawns, the container 
also contains a liquid in sufficient volume 
to cover the shrimps or prawns. 

2.2.3 Sizes 

2.2.3.1 Canned shrimps or prawns in 
either “conventional” or “cleaned” styles 
may be designated as to size in accord¬ 
ance with the following scheme: 


Num»*r or shrimps or prawns per ounce uf Number of shrimps or prawns per 100 g of 
Sir*designation drained product drained product 


Conventional Cleaned Conventional Cleaned 


Kxtra large or Loss lhan 3.S..Loss than 3,3.. .. Less than 12.3. — T/ws than 13.4. 

iirge*** . . 3.5 to 5.0Inclusive_3.8 to 5.4 Inclusive.12.3 to 17.7 Inclusive... 13.4 to 10.1 Inclusive. 

Medium .More than 5.0 but not More than 5.4 but not More than 17.7 but More than 10.1 but 

more than 0.0. more than 9.8. not more than 31S. not more than 34.6. 

Small, .More than 9.0 but not Mora than PS but not More than 31.8 but More than 34.6 but 

more than 17.0. more than 18.4. not more than 60.0. not more than 65.3. 

Tiny or minuscule. More than 17.0.More than 13.4.More than 00.0.More than 65.3. 
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2.2.3.2 Sizes, as designated in ac¬ 
cordance with sub-section 2.2.3.1 shall 
consist of whole shrimps or whole 
prawns and shall not contain pieces in 
excess of the tolerances provided in sub¬ 
section 3.3.6. 

2.2.4 Broken Shrimps or Broken 
Prawns 

Broken shrimps or broken prawns are 
pieces of the product consisting of less 
than four segments. Such pieces may 
occur within the various size designa¬ 
tions provided they do not occur in ex¬ 
cess of the tolerance provided in sub¬ 
section 3.3.6. When pieces are packed as 
a separate class or merchandise they 
shall be designated in accordance with 
the provisions of sub-section 7.1.4.2. 

3. ESSENTIAL COMPOSITION AND 
QUALITY FACTORS 

3.1 Raw Material 

Canned shrimps or prawns shall be 
prepared from clean and sound fresh, 
frozen or cooked shrimps or prawns. 

3.2 Ingredients 

The packing medium may consist of 
water, salt, lemon juice and sugars (1) 
only. 

3.3 Finished Product 

3.3.1 Appearance 

3.3.1.1 Canned shrimps or prawns 
shall— 

Be clean, generally uniform in size and 
prepared with care; 

Have good (firm) sinuosity, making 
them appear curved; 

Have appetizing appearance and uni¬ 
form colour, characteristic of the species 
and habitat or areas from which har¬ 
vested, even if artificially coloured: 

Not be smeary and not more than 
slightly sticky. 

3.3.1.2 The colour of the flesh shall be 
clear and typical of shrimps or prawns 
suitably processed. 

3.2.2 Odour and flavour 

Canned shrimps or prawns shall have a 
good characteristic odour and flavour 
and shall be free from objectionable 
odours or flavours of any kind. The nat¬ 
ural odour and flavour reminiscent of 
iodoform is acceptable unless it is ex¬ 
cessive. 

3.3.3 Texture 

Canned shrimps or prawns character¬ 
istically are not tough. They shall be 
relatively firm and free from mushiness. 

(1) "Sugars" means any carbohydrate 
sweetening matter. 

3.3.4 Peeling 

Canned shrimps or prawns shall be free 
of heads and shall, to the extent prac¬ 
ticable under good practice of produc¬ 
tion, be free of shells, legs and antennae. 

3.3.5 Packing Medium 

When containers are examined at tem¬ 
peratures above 20° C (68° F) the pack¬ 
ing medium flows and is characteristi¬ 
cally cloudy to clear and is not dark in 
appearance. The brine tends to thicken 
or gel at temperatures below 18.3° C 
(65° F). When the packing medium is 
gelled, it shall be cloudy to clear and shall 
not be dark in appearance. The forma¬ 
tion of gel is the result of a natural co¬ 
agulation of protein with the packing 
medium. 


3.3.6 Tolerances 

Tolerances for defects are allowed as 
indicated below: 

3.3.6.1 Irrespective of size designa¬ 
tion products designated as "cleaned" or 
"deveined" in accordance with sub-sec¬ 
tion 2.2.1.2 shall not contain more than 
.5% m/m improperly cleaned and de- 
veined shrimps or prawns. 

3.3.6.2 For products designated as to 
size in accordance with sub-section 2.2.3 
the average deviation from the declared 
size shall not be greater than 10% by 
number, provided that there is no un¬ 
reasonable deviation in individual con¬ 
tainers. 

3.3.6.3 The following tolerances for 
broken shrimps or prawns, as defined in 
sub-section 2.2.4 shall apply: 


% m/m 

Extra large or Jumbo_1_ 5 

Large - 5 

Medium _ 5 

Small_ 10 

Tiny or minuscule_ 15 


4. FOOD ADDITIVES 

4.1 Colours 

The following colours may be added at 
the level provided for in the standard for 
the purpose of restoring colour lost in 
processing: 


Maximum level 
of use 


Cl 16185 
Cl 75135 


Cl 45430 


Cl 16255 
Cl 15985 


30 mg/kg of 
the final 
product 
singly or 
in combi¬ 
nation. 


4.1.1 Amaranth -- 

4.1.2 Canthaxan- 

thlne. 

4.1.3 Erytliro- 

slne. 1 

4.1.4 Ponceau 4R 1 

4.1.5 Sunset Yel¬ 

low FCF. 

4.1.6 Tartrazlne -- Cl 19140 

4.2 Calcium disodium 250 mg /kg of the 

ethylenedlamlne - final product, 
tetraacetate (Ca 
Na a EDTA). 

4.3 Citric acid_ Not limited. 

4.4 Orthophosphorlc 850 mg/kg of the 

acid. 1 final product. 


1 Temporarily endorsed. 


5. HYGIENE 

It is recommended that the products 
covered by the provisions of this standard 
be prepared in accordance with the ap¬ 
propriate Sections of the General Prin¬ 
ciples of Food Hygiene recommended by 
the Codex Alimentarius Commission 
(Ref. No. CAC/RCP 1-1969). 

6. WEIGHTS AND MEASURES 

6.1 Minimum Total Fill 

In addition to the meat of the shrimps 
or prawns, the container shall contain a 
packing medium in sufficient volume to 
fill the voids and to cover the shrimps or 
prawns. 

6.2 Minimum Drained Weight 

Containers shall be filled so that the 

drained weight of the strimps or prawns 
will not be less than 60% m/m of the 
water capacity of the containers as de¬ 
termined by the methods described in 
sub-sections 8.4 and 8.8. 

7. LABELLING 

In addition to section 1, 2, 4 and 6 of 
the General Standard for the Labelling 
of Prepackaged Foods (CAC/RS 1- 


1969) the following specific provisions 
apply: 

7.1 The Name of the Food 

7.1.1 The name of the product shall 
be "shrimp" or "shrimps" or "prawns". 

7.1.2 Style 

The style of pack need be declared 
only when the contents are of the cleaned 
or deveined style. Unless so specifically 
designated, the canned shrimps or 
prawns will be considered to be of the 
conventional or regular style of pack. 

7.1.3 Type 

The type of pack may be declared. 

7.1.4 Size 

7.1.4.1 If the canned shrimps or 
prawns are labelled as to size, the size 
shall comply with the provisions of sub¬ 
section 2.2.3. 

7.1.4.2 Broken shrimps or broken 
prawns shall be labelled and identified 
as "broken shrimp" or "broken shrimps" 
or "broken prawns", or alternatively as 
"pieces of shrimp" or "pieces of shrimps" 
or "pieces of prawns". 

7.2 List of Ingredients 

A complete list of ingredients shall be 
declared on the label in descending order 
of proportion in accordance with sub¬ 
sections 3.2 (b) and (c) of the General 
Standard for the Labelling of Prepack¬ 
aged Foods (Ref. No. CAC/RS 1-1969). 

7.3 Quantity of Contents 

The drained weight of the shrimps or 
prawns shall be declared in either the 
metric ("Systeme International" units) 
or avoirdupois or both systems of meas¬ 
urement as required by the country in 
which the food is sold. In addition the 
net contents may also be declared by 
weight. 

7.4 Name and Address 

The name and address of the manu¬ 
facturer, packer, distributor, importer, 
exporter or vendor of the product shall 
be declared. 

7.5 Country of Origin 

7.5.1 The country of origin of the 
product shall be declared if its omission 
would mislead or deceive the consumer. 

7.5.2 When the product undergoes 
processing in a second country which 
changes its nature, the country in which 
the processing is performed shall be con¬ 
sidered to be the country of origin for 
the purposes of labelling. 

7.6 Lot identification 

Each container shall be permanently 
marked in code or clear to identify the 
producing firm, the date of production 
and the contents of the container. 

8. METHODS OF ANALYSIS AND 
SAMPLING 

The methods of analysis and sampling 
described hereunder are international 
referee methods. 

8.1 Sampling 

8.1.1 Sampling shall be in accordance 
with the Sampling Plans for Prepack¬ 
aged Foods (1969). 

8.1.2 The number of samples to be 
taken from all lots for examination of 
product quality and the determination 
of drained weight or net contents shall 
be in accordance with the Sampling 
Plans for Prepackaged Foods (1969). 
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8.2 Classification of "Defectives" 

A container that fails to meet any of 
the applicable requirements for size, 
odour and flavour, texture, peeling, or 
broken shrimps or prawns; or, in the 
case of deveined shrimps or prawns, the 
requirements for proper devein ing, as 
set out in sub-sections 2.2.3. 2.2.4 and 
3.3.2, 3.3.3 and 3.3.4, shall be considered 
a •‘defective”. 

8.3 Lot Acceptance 

A lot will be considered as meeting 
the requirements of this standard when 
the total number of “defectives’* does not 
exceed the acceptance number <c)of 
the appropriate sampling plan (AQL- 
6.5> in the Sampling Plans for Prepack¬ 
aged Foods <1969) and when the average 
drained weight of all containers exam¬ 
ined is not less than the specified mini¬ 
mum. , _ „ T . 

8.4 Determination of Drained Weight 
Method A for liquid packing medium 
CAC/RM 28-1970 

8.4.1 Compliance with the provision 
for minimum drained weight shall be de¬ 
termined by averaging the results from 
all containers of a sample representing 
a lot taken in accordance with sub-sec¬ 
tion 8.1.2 provided that there is no un¬ 
reasonable shortage in individual con¬ 
tainers. 

8.4.2 Specifications for circular sieve. 

8.4.2.1 If the quantity of the total 
contents (net contents) of the container 
is less than 1.5 kg (3 lb), use a sieve with 
a diameter of 20 cm <8 in). 

8.4.2.2 If the quantity of the total 
contents (net contents) of the container 
is 1.5 kg (3 lb) or more, use a sieve with 
a diameter of 30 cm (12 in). 

8.4 2.3 The meshes of such sieves are 
made by so weaving wire as to form 
square openings of 2.8 mm by 2.8 mm. 1 

o i *1 PrnrpHnvp 

The drained weight shall be deter¬ 
mined by keeping the unopened con¬ 
tainers at a temperature of not less than 
20° C <68° F) or more than 24° C (75° F) 
for a minimum of 12 hours immediately 
prior to examination. After opening, tilt 
the opened container so as to distribute 
the contents over the meshes of a circu¬ 
lar sieve which has been previously 
weighed. Incline the sieve at an angle 
of approximately 17-20° and allow the 
shrimps or prawns to drain for tw r o min¬ 
utes, measured from the moment the 
product is poured unto the sieve. Weigh 
the sieve containing the drained product. 

8.4.4 Calculation and Expression of 
Results 

The % m/m drained weight is given by 
the following equation: 

x loo 

where. 

vii =mass of the sieve 

mi=mass of the sieve plus drained product 

m * = water capacity of the container as de¬ 
termined in sub-section 8.8 

Note: This procedure for determin¬ 
ing drained weight is not suitable when 


1 Ref. ISO Recommendation R 565; such a 
a sieve can be replaced by U.S. sieve with 
No. 8 standard screen (size opening 2.38 mm). 


the packing medium is gelled as de¬ 
scribed in sub-section 3.3.5. 

8.5 Determination of Drained Weight 
Method B for gelled packing medium 

To be developed. 

8.6 Determination of Net Contents 
CAC/RM 29-1970 

8.6.1 Procedure 

Weigh the unopened container. Open 
and pour out the contents and allow the 
container to drain for two minutes. 
Weigh the empty container, including 
the top. 

8.6.2 Calculation of Expression of Re¬ 
sults 

Subtract the mass of the empty con¬ 
tainer from the mass of the unopened 
container. The resultant figure shall be 
considered to be the net contents. 

8.7 Determination of Size CAC/RM 
30-1970 

8.7.1 Procedure 

The size shall be determined by aver 
aging the results from all containers oi 
a sample representing a lot. draw'n in 
accordance with sub-section 8.1.2. After 
the determination of the drained weight 
according to the method described in 
sub-section 8.4 or 8.5. as appropriate, the 
number of shrimps or prawns, which 
were in the container, is counted. 

8.7.2 Calculation and Expression of 
Results 

8.7.2.1 The size, expressed as the num¬ 
ber of shrimps or prawns/100 g. of 
drained product, is given by the following 
equation: 

nXlOO 

m,i 

where, 

n =number of shrimps or prawns in 
container 

m,t —drained weight in gas as deter¬ 
mined in 8.4 or 8.5 

8.7.2.2 The size, expressed as the num¬ 
ber of shrimps or prawns/ounce of 
drained product, is given by the following 
equation: 

nXl 

m* 

where 

n=number of shrimps or prawns in 
container 

m 4 -drained weight in ounces as de¬ 
termined in 8.4 or 8.5 

8.8 Determination of Water Capacity 
of the Container CAC/RM 31-1970 

Wash, dry and w r eigh the empty con¬ 
tainer. Fill the container with distilled 
water at 20° C (68° F) to 5 mm (A in) 
vertical distance below the top level of 
the container and weigh the container 
thus filled. Subtract the mass of the 
empty container from the mass of the 
filled container. The difference shall be 
considered the mass of water required to 
fill the container, i.e. the w r ater capacity 
of the container. 

The following are the ASCA proposed 
standard of identity and revised fill of 
container standard for canned wet pack 
shrimp. 

§ 36.3 Canned wet pack shrimp in frans- 
parent or nontransparent rigid con¬ 
tainers; fill of container; label state¬ 
ment of substandard fill. 

(a) The standard of fill of transparent 
or nontransparent rigid containers for 


canned wet pack shrimp is a fill such that 
the cutout weight of shrimp taken from 
each can is not less than 60 percent of 
the water capacity of the container. Wa¬ 
ter capacity of containers is determined 
by the general method provided in §10.6 
(a> of this chapter. Cutout weight is de¬ 
termined by the following method: Keep 
the unopened canned shrimp container 
at a temperature of not less than 68° nor 
more than 75 ’ Fahrenheit for at least 12 
hours immediately preceding the deter¬ 
mination. After opening, tilt the contain¬ 
er so as to distribute the shrimp evenly 
over the meshes of a circular sieve which 
has been previously weighed. The diame¬ 
ter of the sieve is 8 inches if the quantity 
of the contents of the container is less 
than 3 pounds, and 12 inches if such 
quantity is 3 pounds or more. The bottom 
of the sieve is woven-wire cloth which 
complies with the specifications for such 
cloth set forth as a 2.36-millimeter <No. 
8> sieve if! the “Definitions of Terms and 
Explanatory Notes,” p. XVI. of the Offi¬ 
cial Methods of Analysis of the Associa¬ 
tion of Official Analytical Chemists.” 12th 
ed.. 1975. Without shifting the material 
on the sieve, incline the sieve at an angle 
of approximately 17 to 20° to facilitate 
drainage. Allow the shrimp to drain for 
two minutes, measured from the moment 
the product is poured onto the sieve. 
Weigh the sieve and the drained shrimp. 
The weight so found, less the weight of 
the sieve, shall be considered to be the 
cutout weight of the shrimp. 

<b) If canned wet pack shrimp in 
transparent or nontransparent rigid con¬ 
tainers falls below’ the applicable stand¬ 
ard of fill of container prescribed in par¬ 
agraph <a) of this section, the label shall 
bear the general statement of substand¬ 
ard fill provided in § 10.7(b) of this chap¬ 
ter, in the manner and form therein 
specified. 

§ 36... Canned wet pack shrimp in 
transparent or nontransparent rigid 
containers; standard of identity; 
label statement of optional ingredi¬ 
ents . 

(a) Canned shrimp is the food con¬ 
sisting of the processed meat of shrimp 
of similar size in any combination of 
species of the families Penaeidae, Pan- 
dalldae. Crangonidae and Palaemonidae. 
The prepared product in various packing 
media is packed in hermetically sealed 
containers and so processed by heat as to 
prevent spoilage. 

(b) The styles of pack are as follows: 

(1) Regular style shrimp are those 
that have been peeled and subsequently 
canned without intentional removal of 
the dorsal tract (sometimes referred to as 
the back vein or sand vein). 

(2) Cleaned (Deveined) style shrimp 
are those that have been peeled, and in 
addition, the back has been deliberately 
cut open and the dorsal tract removed 
from the first five segments of the 
shrimp. By long usage, the terms 
“Cleaned” and “Deveined” are synony¬ 
mous. 
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(c) Wet pack shrimp are those where, 
in addition to the meat of the shrimp, 
the container also contains a liquid of 
sufficient volume to cover the shrimp. 


<e> Sizes, as designated in paragraph 
(d) above, shall consist of whole shrimp 
and shall not contain pieces in excess of 
the tolerance provided for in paragraph 

(g) below. Broken shrimp are pieces of 
shrimp consisting of less than 4 seg¬ 
ments. Broken shrimp shall be labeled 
and identified as “Broken shrimp** or al¬ 
ternatively as “pieces of shrimp.** 

(f) Shrimp designated as “Cleaned** 
'Deveined) shall not contain by weight 
more improperly cleaned (Deveined) 
shrimp than indicated in paragraph (g) 
below. The style of pack need only be 
declared when the shrimp are of the 
Cleaned (Deveined) style. Unless so 
specifically designated, the canned 
shrimp will be considered to be of the 
Regular style of pack. 

(g) The following tolerances shall 
apply: 


Percent 

Improperly 

8lr.c drsiguulioii Percent broken Cl—n ad 
by weight (deveined) 

by weight 


Extra large or 

jumbo.. 

Large.. 

Medium.... 

Small... 

Tiny or cocktail.... 

Broken.- (*) 


i Not available. 

(h) The packing media may consist 
of water, salt, lemon juice, citric acid, 
sugars, spices, spice oils, spice extracts, 
and flavoring. 

(i) Food additives may be Included In 
accordance with the following chart: 

Maximum level 

Additives: oj use 

EDTA ___ 250 mg/kg of the 

final product. 

Sodium trl-polyphos- Not limited, 
phate. 

Sodium bisulfite- Do. 

In many respects the ASCA proposals, 
the proposed U.S. standards, and the 
Codex standard are identical, but in cer¬ 
tain instances there are variations. The 
following is a comparison of what. In the 
Commissioner’s opinion, are the signifi¬ 
cant differences between the ASCA pro¬ 
posals, the proposed U.S. standards and 
the Codex standard, which have not been 
previously discussed and on which the 
Commissioner particularly requests com¬ 
ments with available supporting data. 
Following each item of comparison is the 


(d) Canned shrimp in either “Regu¬ 
lar** or “Cleaned (Deveined) ’* styles may 
be designated as to size in accordance 
with the following: 


action the Commissioner proposes to take 
if no comments are received: 

Comparison of Identity Aspects and 
Proposed Course of Action 

1. Containers. The ASCA proposed sec¬ 

tion title is “Canned wet pack shrimp hi 
transparent or nontransparent rigid con¬ 
tainers •••.** „ 

Codex (1) states “This standard ap¬ 
plies to canned shrimps or canned prawns 
in transparent or nontransparent con¬ 
tainers.” 

It is the Commissioner’s opinion that 
the term “rigid” as set forth in the ASCA 
proposal is too restrictive. He proposes 
that the identity standard reflect the 
broader container coverage of the Codex 
standard. 

2. Quality. The ASCA proposal provides 
only for identity aspects of canned 
shrimp. 

Codex (3.3.1) provides inter alia for 
good sinuosity and uniform colpr. Codex 

(3.3.2) provides inter alia for “good char¬ 
acteristic odour and flavour.** Codex 

(3.3.3) provides inter alia that the prod¬ 
uct shall be “relatively firm and free from 
mushiness.’* 

The Commissioner proposes not to in¬ 
clude such quality attributes expressed 
in Codex because he believes they are not 
specific enough to be useful in enforcing 
legal requirements. 

3. Composition. Paragraph (a) of the 
ASCA proposal states “Canned shrimp is 
the food consisting of the processed meat 
of shrimp of similar size in any combina¬ 
tion of species • • •.** 

Codex (3.3.4) states that “canned 
shrimps or prawns shall be free of heads 
and shall, to the extent practicable un¬ 
der good practice of production, be free 
of shells, legs and antennae.” 

The Commissioner proposes that the 
identity standard reflect the requirements 
of Codex (3.3.4). 

4. Tolerances. The ASCA proposal par¬ 
agraph (g) sets forth the tolerance for 
percent of improperly cleaned (deveined) 
shrimp by weight for each size desig¬ 
nation—extra large 5 percent, large 5 
percent, medium 10 percent, small 10 
percent, tiny 15 percent and broken 15 
percent. 

Codex (3.3.6.1) provides for not more 
than 5 percent improperly cleaned 
shrimp, irrespective of size designation. 

In the opinion of the Commissioner 
the Codex tolerances for improperly 
cleaned shrimp reflect the technological 


ability of the shrimp canning industry 
on a world-wide basis to provide the con¬ 
sumer with a satisfactory product. The 
Commissioner proposes that the identity 
standard reflect the requirements of the 
Codex standard. 

5. Size. The ASCA proposal paragraph 
(d) and Codex (2.2.3) both provide for 
the optional designation of size categories 
of either “Regular” (“Conventional” in 
the case of Codex) or “Cleaned < De¬ 
veined) ” styles of canned shrimp. The 
Food and Drug Administration has not 
required the label designation of size for 
canned shrimp in the United States ex¬ 
cept for “Tiny” or “Tiny cocktail” 
shrimp. 

Before the advent of machine peeling 
of shrimp, shrimp smaller than those 
falling into the size designation “small** 
<more than 9 but not more than 17 per 
ounce “Regular” style, and more than 
9.8 but not more than 18.4 per ounce 
“Cleaned” style) were not canned. Con¬ 
sumers were led to expect that the can¬ 
ned product when labeled unqualified as 
“shrimp” consisted of shrimp no smaller 
than those classified as “small.” 

In Compliance Policy Guide 7108.03, 
December 3, 1973, FDA states that it is 
considered misleading to label the can¬ 
ned article as “shrimp” without qualifica¬ 
tion when it consists of shrimp smaller 
than those faring in the size range for 
“small” shrimp without revealing this 
fact by use of a label designation such as 
“Tiny Shrimp” or “Tiny Cocktail 
Shrimp.'* 

The Commissioner proposes that the 
identity standard reflect the optional size 
requirements of the ASCA proposal and 
Codex except that the canned article 
consisting of shrimp in the size range 
of more than 17.0 per 28.4 grams (1 
ounce) “Regular” stvle or 18.4 per 28.4 
grams (1 ounce) “Cleaned (Deveined )” 
style shall bear the label designation 
“Tiny” or “Tiny cocktail” as a part of 
the name of the food. 

6. Optional ingredients. The ASCA pro¬ 
posal paragraph (h) provides that “the 
packing media may consist of water, salt, 
lemon juice, citric acid, sugars, spices, 
spice oils, spice extracts, and flavoring.” 
and paragraph (i) provides for the fol¬ 
lowing food additives: EDTA (250 milli- 
grams/kilogram of the final product), 
sodium tripolyphosphate (not limited) 
and sodium bisulfite (not limited). 

Codex (3.2) states that the packing 
medium may consist of water, salt, lemon 
Juice, and sugars (any carbohydrate 
sweetening matter). Codex (4.1) pro¬ 
vides that the following colors may be 
added at the level provided for in the 
standard for the purpose of restoring 
color lost in processing: (4.1.1) Ama¬ 
ranth, (4.1.2) Canthaxanthine, (4.1.3) 
Erythrosine. (4.1.4) Ponceau 4 R, (4.1.5) 
Sunset Yellow PCF, and (4.1.6) Tartra- 
zine. The Codex standard provides for 
the following food additives and use 
levels: (4.2) Ca Na* EDTA (250 milli¬ 
grams/kilogram of the final product), 

(4.3) citric acid (not limited), and (4.4) 
orthophosphorlc acid (850 milligrams/ 
kilogram of the final product). 


Six* 

<1« situation 

Number of shrimp r«r 
ounce of drained product 

Number of shrimp per 

IOOg uf drained product 

Regular 

Cleaned (deveined) 

Regular 

Cleaned (deveined) 

Extra lair* or 

Le« than 8.5.. 

Lees than 3.8. 

Less than 12.3. 

Less than 13.1. 

jumbo. 

Sfcfc;:-:::: 

. 3.5 to 5.0 Inclusive_ 

3.8 to 5.-4 Inclusive. 

12.3 to 17.7 Inclusive... 

13.4 to 10.1 Inclusive. 

More than 5.0 hut not 
more than !>.0. 

More than 5.4 hut not 
more than 9.8. 

More than 17.7 hut 
not more than 31.8. 

More than 19.1 blit 
not more than 34.6. 

.Small.- 

.. More thau ¥.0 hut not 
more than 17.0. 

More than 9.8 hut not 
more than 18.4. 

More tluvn 31.8 but 
not more than 00.0. 

More than 34.0 hut 
not more than 65.3. 

Tiny or cocktail- 

More Uian 17.0-. 

More than 18.4. 

More than 60.0_ 

More than 65.3. 


5 

5 

5 

10 

15 


5 

A 

10 

10 

15 

16 
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The Commissioner proposes that the 
identity standard permit the use of those 
optional ingredient produced by ASCA 
and those permitted in Codex other than 
orthophosphoric acid (which is only tem¬ 
porarily endorsed by Codex). sodium tri¬ 
polyphosphate (STP). and colors. STP is 
generally known to cause water uptake 
and retention in various protein foods. 
In the absence of data in either the 
ASCA petition or in conjunction with the 
Codex standard on water uptake or on 
consumer benefit to be derived from the 
use of STP in canned shrimp, the Com¬ 
missioner does not consider STP to be a 
suitable ingredient for this food. In addi¬ 
tion, the colors of shrimp may vary be¬ 
cause of differences among species, catch 
areas, and manufacturing practices. 
Moreover, consumers associate bright 
crisp shrimp coloration with a more 
desirable product. For these reasons, the 
Commissioner believes that the addition 
of colors may make the product appear 
better or of greater value than it is and 
therefore does not consider colors to be 
suitable ingredients for this food. 

Comparison of Fill Aspects and 
Proposed Course of Action 

1. Wet pack fill. ASCA-proposed § 36.- 
3<a> provides for a fill of container of 
not less than 60 percent of the water 
capacity of the container. 

Codex (6.2) provides that “the drained 
weight of the shrimps or prawns will not 
be less than 60% m/m of the water 
capacity of the containers * * V' 

The existing U.S. standard states that 
“The standard of fill of nontransparent 
containers for canned wet pack shrimp 
is a fill such that the cut-out weight of 
shrimp taken from each can is not less 
than 64 percent of the water capacity of 
the container * • V’ To eliminate pos¬ 
sible confusion over this minor difference, 
the Commissioner proposes that the U.S. 
standard be revised to be consistent with 
both the Codex and the ASCA proposal. 

2. Substandard fill labeling. The exist¬ 
ing U.S. standard (5 36.3(b)) and the 
ASCA proposal provide for specific label¬ 
ing for canned shrimp that fails to com¬ 
ply with the fill of container provisions 
of the standard. 

Codex does not provide for disposition 
of canned shrimp or prawns that do not 
meet the standard. 

The Commissioner proposes no change; 
the provision provides a means of deal¬ 
ing with canned shrimp or prawns that 
do not meet the standard of fill. 

Accordingly, the Commissioner is pro¬ 
posing, on his own initiative, that a new 
section be added to Part 36 and, in re¬ 
sponse to the ASCA proposal, that 5 36.3 
be revised as set forth below. Both sec¬ 
tions provide for certain features, based 
on the Codex standard, that will promote 
honesty and fair dealing in the con¬ 
sumers’ interest. 

The Commissioner proposes that all 
products initially introduced into inter¬ 
state commerce on or after January 1, 
1978 shall comply with the regulation, 
except as to any provisions that may be 
stayed by the filing of proper objections. 

The Commissioner has considered the 


environmental effects of the issuance or 
amendment of food standards and has 
concluded in accordance with 21 CFR 6.1 
(d> (4) that food standards are not major 
agency actions significantly affecting the 
quality of the human environment. 
Therefore, an environmental impact 
statement is not required for this pro¬ 
posal. The Commissioner has also con¬ 
sidered the inflation impact of this pro¬ 
posed regulation and has found that the 
proposal, if adopted, would not cause a 
major inflationary impact as defined in 
OMB Circular A-107. Therefore, no in¬ 
flation impact statement is required. A 
copy of the inflation impact assessment 
is on file with the Hearing Clerk. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 401, 701 
(e), 52 Stat. 1046, as amended, 70 Stat. 
919 (21 U.S.C. 341, 371(e))) and under 
authority delegated to him (21 CFR 
2.120), the Commissioner proposes that 
Part 36 be amended as follows: 

1. By adding a % new 5 36.2, to read as 
follows: 

§ 36.2 (laiuird h«*I park *hrimp in trans¬ 
parent or nontransparent container*; 
standard of identity: label statement 
of optional ingredient*. 

(a) Canned wet pack shrimp is the 
food consisting of the processed meat of 
shrimp of similar size in any combination 
of species enumerated in paragraph (b) 
of this section; prepared in one of the 
styles specified in paragraph (c) of this 
section, in w r ater or other suitable aque¬ 
ous packing medium added in sufficient 
volume to cover the shrimp; and may 
contain one or more of the optional in¬ 
gredients specified in paragraph (e) of 
this section. It is packed in hermetically 
sealed containers and so processed by 
heat as to prevent spoilage. It is labeled 
in accordance with the provisions of par¬ 
agraph (f) of this section. 


Sizes, as designated in Table I of this 
paragraph, shall consist of whole shrimp 
and shall not contain broken shrimp in 
excess of the amounts listed in the fol¬ 
lowing Table II: 

Table II 


Percent 
broken/ 

Size designation: by weight 

Extra large or Jumbo_ 5 

Large- 5 

Medium_ 6 

Small_ 10 

Tiny or cocktail_ 16 


(e) The following safe and suitable 
optional ingredients may be used: 


(b) The species of shrimp that may be 
used in the food in any combination are 
of the families: Penaeidae, Pandalidae, 
Crangonidae and Palaemonidae. 

(c) The optional styles of canned 
shrimp are processed from shrimp meat 
that shall be free of heads and shall, to 
the extent practicable under good man¬ 
ufacturing practice, be free of shells, legs, 
and antennae. Canned shrimp is pre¬ 
pared in one of the following styles: 

(1) Regular style shrimp are those 
that have been peeled and subsequently 
canned without intentional removal of 
the dorsal tract (back vein or sand 
vein). 

(2) Cleaned (Deveined> style shrimp 
are those that have been peeled and, in 
addition, the back has been deliberately 
cut open and the dorsal tract removed 
from the first five segments of the 
shrimp. By long usage, the terms 
“cleaned” and “deveined” are synony¬ 
mous. Irrespective of size designation, 
products may be designated on the label 
of the container as “cleaned” or “de- 
veined” in accordance with paragraph 
(f) (2) of this section only if 5 percent by 
weight or less of improperly cleaned (de¬ 
veined) shrimp are present in the con¬ 
tainer. 

(3) Broken shrimp are pieces of shrimp 
consisting of less than 4 segments. Such 
pieces may occur within the size designa¬ 
tions specified in paragraph (d) of this 
section and within the limits specified. 

(d> Canned shrimp in either “Regu¬ 
lar” or “Cleaned (Deveined)” style may 
be designated as to size in accordance 
with the following Table I. except that 
for shrimp falling within the size range 
of more than 17.0 per 28.4 grams Q 
ounce) “Regular” style or 18.4 per 28.4 
grams (1 ounce) “Cleaned (Deveined)” 
style, the size designation “Tiny” or 
“Tiny cocktail” shall appear on the label 
in accordance with paragraph (f)(4) of 
this section: 


(1) Salt. 

(2) Lemon juice. 

(3) Organic acids. 

(4) Nutritive carbohydrate sweeteners. 

(5) Spices or spice oils or spice ex¬ 
tracts. 

(6) Flavorings. 

(7) Sodium bisulfite. 

(8) Calcium disodium EDTA (calcium 
disodium ethylenediaminetetra acetate), 
complying with the provisions of § 121.- 
1017 of this chapter. 

(f) (1) The name of the product is 
“shrimp.” 

(2) When the style is that described 
in paragraph (c) (2) or (c) (3) of this 


Table I 


Size designation 

Number of shrimp j>er 28.4 g (1 o*) of 
drained product 

Number of shrimp per 100 g (3.5 oz) of 
dnilned product 


Regular 

Cleaned (deveined) 

Regular Cleaned (devciiud) 

Extra large or 
Jumbo. 

Large- - 

Medium. 

Small. 

Loss than 3.5.. 

3.5 to 5.0 Inclusive. 

More than 5.0 but not 
more than 9.0. 

More than 9.C hut not 

Less than 3.8. 

3.8 to 5.4 Inclusive. 

More than 5.4 but not 
more than 0.8. • 
More than 0.8 but not 
more than 18.4. 

More than J8.4. 

l*css than 12.3..Less than 13.4. 

12.3 lo 17.7 inclusive... 13.4 to 10.1 Inclusive. 
More than 17.7 but Moro than 10.1 but 

not moro than 31.8. not more than 34.6. 

More than 31.8 but More than 34.0 but 

not more than G0.0. not more than 05.3. 

More than 60.0.More than 65.3. 

Tiny or cocktail.— 

more than 17.0. 

More than 17.0.. 
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section, the word or words describing 
the style shall immediately preceide or 
follow the name of the food without in¬ 
tervening written, printed, or graphic 
matter. When the percent of broken 
shrimp exceeds the limit set forth in 
Table n in paragraph (d) of this sec¬ 
tion or broken shrimp are packed sepa¬ 
rately. they shall be labeled as “broken 
shrimp” or as “pieces of shrimp”. 

(3) The name of the food shall in¬ 
clude a declaration of any flavoring that 
characterizes the product, as specified in 
§ 1.12 of this chapter, and the term 
“spiced” if spice characterizes the 
product. 

(4) When a statement of the shrimp 
size is made, the size designation as 
specified in Table I in paragraph (d) 
of this section shall appear as a part of 
the name on the label: For example. 

Large deveined shrimp”. 

(g) Each of the ingredients used shall 
be declared on the label as required by 
the applicable sections of Part 1 of this 
chapter. 

(h) Sampling and acceptance proce¬ 
dure. A lot is to be considered accept¬ 
able when the number of defectives does 
not exceed the acceptance number in the 
sampling plans given in paragraph (h) 
(2) of this section. 

(1) Definitions of terms to be used in 
the sampling plans in paragraph (h) (2) 
of this section are as follows: 

(i) Lot. A collection of primary con¬ 
tainers or units of the same size, type, 
and style manfactured or packed under 
similar conditions and handled as a 
single unit of trade. 

(ii) Lot size. The number of primary 
containers or units in the lot. 

(iii) Sample size (n). The total num¬ 
ber of sample units drawn for examina¬ 
tion from a lot. 

fiv) Sample unit. A container, the en¬ 
tire contents of a container, a portion of 
the contents of a container, or a com¬ 
posite mixture of product from small 
containers that is sufficient for the ex¬ 
amination or testing as a single unit, ex¬ 
cept that the entire contents of a 
container shall be used in the case of 
fill of container determinations. 

(v) Defective. Any sample unit shall 
be regarded as defective when any of 
the defects or conditions specified in the 
standard of identity in paragraphs (c) 
(2) and (d) of this section and fill of con¬ 
tainer in § 36.3 are present in excess of 
the stated tolerances. 

(vi) Acceptance number (c). The 
maximum number of defective sample 
units permitted in the sample in order 
to consider the lot as meeting the speci¬ 
fied requirements. 

(vii) Acceptable quality level (AQL ). 
The maximum percent of defective sam¬ 
ple units permitted in a lot that will be 
accepted approximately 95 percent of the 
time. 

(2) Sampling plans and acceptance 
procedure: 


I Acceptable quality level—6.5] 


Lot site Bite of container 

(primary containers) 


Net weight equal to or 

less than 1 kg (2.2 lb) 


4,600 or 164$. 

13 

2 

4,601 to 24,00(1. 

21 

3 

24,001 to 48,000. 

29 

4 

48.001 to 84,000.. 

48 

6 

84,001 to 144,000.. . 

84 

9 

14-4,001 to 210,000_ 

120 

13 

Ovur 240,000.. 

200 

10 


Net weight greater than 
1 kg (2.2 lb) but not more 
than 4.6 kg (10 lb) 


ti t 


2,400 or 1 «ks.. 

13 

2 

2.401 to 15,000.. 

21 

3 

15,001 to 24.000.. 

29 

4 

24,001 to 42,000. 

48 

n 

42,001 to 72.000.. 

HI 

9 

72.001 to 120,000... 

120 

13 

Over 120,000. 

200 

19 


h iiiiuiIht of primary containers in .sample. 
c acceptance number. 

2. By revising § 36.3 to read as follows: 

§ 36.3 i '.mined wet (Kick shrimp *»> trans¬ 
parent or nontransparent containers; 
fill of container; label statement of 
substandard fill, 

(a> The standard of fill of transparent 
or nontransparent containers for canned 
w f et pack shrimp is a fill such that the 
cut-out weight of shrimp taken from 
each container is not less than 60 per¬ 
cent of the weight of the water required 
to fill the container. The weight of the 
water required to fill the container is 
determined by the general method pro¬ 
vided in § 10.6(a) of this chapter. Cut¬ 
out weight is determined by the following 
method : Keep the unopened canned 
shrimp container at a temperature of not 
less than 68° nor more than 75° Fahren¬ 
heit for at least 12 hours immediately 
preceding the determination. After open¬ 
ing, distribute the shrimp evenly over 
the meshes of a circular sieve that has 
been previously weighed. The diameter 
of the sieve is 20.3 centimeters (8 inches) 
if the quantity of the contents of the 
container is less than 1.36 kilograms (3 
pounds), and 30.5 centimeters (12 
inches) if such quantity Ls 1.36 kilograms 
(3 pounds) or more. The bottom of the 
sieve is woven-wire cloth that complies 
with the specifications for such cloth set 
forth as a 2.36-millimeter (No. 8) sieve 
in the “Definitions of Terms and Ex¬ 
planatory Notes,” p. XVI, of the “Official 
Methods of Analysis of the Association 
of Official Analytical Chemists,” 12th ed., 
1975.* Without shifting the material on 
the sieve, incline the sieve at an angle 
of approximately 17° to 20 e to facilitate 
drainage. Allow the shrimp to drain for 


Copies may be obtained from: Associa¬ 
tion of Official Analytical Chemists, P.O. Box 
640. Benjamin Franklin Station, Washington, 
DC 20044. 


2 minutes, measured from the moment 
the product is poured onto the sieve. 
Weigh the sieve and the drained shrimp. 
The weight so found, less the weight of 
the sieve, shall be considered to be the 
cut-out weight of the shrimp. 

(b) Sampling and acceptance proce¬ 
dure: A container that falls below the re¬ 
quirement for minimum fill prescribed 
in paragraph (a) of this section is con¬ 
sidered a “defective.” The food will be 
deemed to fall below the standard of fill 
when the number of defectives ex¬ 
ceeds tlie acceptance number c in the 
sampling plans prescribed in the table 
in 5 36.2(h) (2). 

(c) If canned wet pack shrimp in 
transparent or nontransparent contain¬ 
ers falls below the applicable standard 
of fill of container prescribed in par¬ 
agraph (a) of this section, the label 
shall bear the general statement of sub¬ 
standard fill provided in 5 10.7(b) of this 
chapter, in the mamier and form there¬ 
in specified. 

Interested persons may, on or before 
July 19. 1976, submit to the Hearing 
Clerk. Food and Drug Administration. 
Rm. 4-65, 5600 Fishers Lane, Rockville. 
MD 20852, written comments (prefer¬ 
ably in quintuplicate and identified with 
the Hearing Clerk document number 
found in brackets in the heading of this 
document) regarding tills proposal. Re¬ 
ceived comments may be seen in the 
above office during working hours, Mon¬ 
day through Friday, 

Dated: April 8. 1976. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

(PR Doc.76-10078 Piled 4r-16-76;8:45 omj 


[21CFR Part 51 ] 

(Docket No. 76N-0063J 

CANNED GREEN BEANS AND CANNED 
WAX BEANS 

Standards of Identity and Quality 

The Food and Drug Administration 
(FDA) ls proposing to amend the stand¬ 
ards of identity and quality for canned 
green beans and canned wax beans (21 
CFR 51.10 and 51.11) to provide for a 
maximum liquid content requirement for 
vacuum-packed beans and a method for 
determining the quantity of liquid in 
the container. Comments on the pro¬ 
posal should be submitted on or before 
June 18,1976. 

The proposal ls based on a conynent 
received in response to another proposal 
published In the Federal Register of 
January 28, 1974 (39 FR 3560) to amend 
the standards of Identity, quality, and fill 
of container for canned green beans and 
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canned wax beans. Based on the infor¬ 
mation available to him at that time, the 
Commissioner of Food and Drugs an¬ 
nounced in the preamble of that docu¬ 
ment that vacuum-packed canned green 
beans or wax beans are not a commodity 
in commerce in this country and, con¬ 
sequently. vacuum-packed beans were 
not provided for in the proposal. 

Responding to the proposal, one packer 
informed the Commissioner that it has 
been producing “vacuum pack” French 
style beans and cut green beans “for 
years.” The packer subsequently pro¬ 
vided information on the weight of liquid 
relative to the net weight observed for 
its vacuum-packed French style beans 
and cut green beans. Based on the 
limited information submitted, the Com¬ 
missioner is reluctant to provide for a 
requirement in a standard and, there¬ 
fore. he does not specify a maximum 
liquid content for vacuum-packed beans 
in the regulation published elsewhere in 
this issue of the Federal Register, which 
rules on the January 28, 1974 proposal 
to amend the standards for canned 
green beans and canned wax beans. In¬ 
stead, he is issuing a separate proposal 
setting forth a proposed maximum limit 
on the liquid content for vacuum-packed 
beans to afford opportunity for other 
interested persons to comment. The 
Commissioner is of the opinion that such 
a requirement is necessary to define a 
vacuum-packed product. (Copies of the 
packer’s comment and the subsequent 
submission, referred to above, have been 
filed with the office of the Hearing 
Clerk, Food and Drug Administration 
(address given below) as part of the 
record in this proceeding). 

Although the information given the 
Commissioner concerned only French 
style beans and cut green beans, he pro¬ 
poses to provide specifications for the 
vacuum-packing of all types and styles 
of canned beans currently listed in the 
standards. Unless data are furnished to 
support a different maximum liquid level 
for all canned beans or for a particular 
type and/or style of bean, the Commis¬ 
sioner intends to adopt the proposed 25 
percent level for all types and styles of 
canned beans. The Commissioner pro¬ 
poses that all products initially intro¬ 
duced into interstate commerce on or 
after January 1. 1978 shall comply with 
the regulation, except as to any provi¬ 
sions that may be stayed by the filing of 
proper objections 

The Commissioner has carefully con¬ 
sidered the environmental effects of the 
issuance or amendment of food stand¬ 
ards and has concluded in 21 CFR 6.1(d) 
( 4 ) that food standards are not major 
agency actions significantly affecting the 
quality of the human environment. 
Therefore, an environmental impact 
statement is not required for this pro¬ 
posal. 

The Commissioner has carefully con¬ 
sidered the inflation impact of the pro¬ 
posed regulation as required by Executive 
Order 11821, OMB Circular A-107, and 
interim guidelines issued by the Depart¬ 
ment of Health, Education, and Welfare 


and no major inflation impact has been 
found. A copy of the FDA inflation im¬ 
pact assessment is on file with the Hear¬ 
ing Clerk, Food and Drug Administra¬ 
tion. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 401, 701 
(e), 52 Stat. 1046. as amended. 70 Stat. 
919 (21 U.S.C. 341, 371(e))) and under 
authority delegated to him (21 CFR 
2.120), the Commissioner proposes to 
amend Part 51 in §5 51.10 and 51.11, 
which are being revised by a regulation 
published elsewhere in this issue of the 
Federal Register, to read as follows: 

1. Section 51.10(d)(2) is revised to 
read as follows: 

§ 31.10 Cannrd green beans and canned 
wax beans; identity; label statement 
of optional ingredients. 


(2) The following shall be included as 
part of the name or in conjunction with 
the name of the food: 

(i) A declaration of any flavoring that 
characterizes the product as specified in 
§ 1.12 of this chapter. 

(ii) A declaration of any spice, sea¬ 
soning. or garnishing that characterizes 
the product, e.g., “with added spice” or, 
in lieu of the word “spice”, the common 
name of the spice, e.g., “seasoned with 
green peppers”. 

(ill> The words “vacuum pack” or 
“vacuum packed” when the weight of the 
liquid in the container, as determined by 
the method prescribed in § 51.11(b) (1) Is 
not more than 25 percent of the net 
weight, and the container is closed under 
conditions creating a high vacuum in the 
container. 

(iv) The name of the optional style of 
bean ingredient as set forth in paragraph 
(b)(3) of this section or, if a product 
consists of a mixture of such styles, the 

words “mixture of_” the blank 

to be filled in with the names of the 
styles present, arranged In the order of 
decreasing predominance, if any, by 
weight of such ingredients. If the product 
consists of whole beans and the pods are 
packed parallel to the sides of the con¬ 
tainer, the word “whole” may be pre¬ 
ceded or followed by the words “vertical 
pack”, or if the pods are cut at both ends 
and are of substantially equal lengths, 
the words “asparagus style” may be used 
in lieu of the words “vertical pack”. If 
the product consists of short cuts or 
diagonal short cuts, a numerical expres¬ 
sion indicating the predominant length 
of cut in the finished food may be used in 
lieu of the word “short”, e.g., 44 x h inch 
cut”. 

d • • • » 

2. Section 51.11(b)(1) is revised to read 
as follows: 

§ 51.11 Canned green bean* and canned 
wax beans; quality; label statement 
of substandard quality. 

* • * • * 


(b) • • • 

(1) Determine the gross weight of the 
container. Open and distribute the con¬ 


tents of the container over the meshes of 
a UJS. No. 8 circular sieve w r ith openings 
of 2.36 millimeters (0.0937 Inch), which 
has been previously weighed. The diame¬ 
ter of the sieve is 20.3 centimeters (8 
incres) if the quantity of the contents 
of the container is less than 1.36 kilo¬ 
grams (3 pounds) and 30.5 centimeters 
(12 inches) tf such quantity is 1.36 kilo¬ 
grams (3 pounds) or more. The bottom 
of the sieve is woven-wire cloth that com¬ 
plies with the specifications for such 
cloth set forth in the “Definitions of 
Terms and Explanatory Notes,” p. xviii 
of the “Official Methods of Analysis of 
the Association of Official Analytical 
Chemists.” 12th ed.. 1975.’ Without shift¬ 
ing the material on the sieve, incline 
the sieve 17 to 20 degrees to facilitate 
drainage. Two minutes after drainage 
begins, weigh the sieve and the drained 
material. Record in grams (ounces) the 
weight so found, less the weight of the 
sieve, as the drained weight. Dry and 
weigh the empty container and subtract 
this w r eight from the gross w*eight to ob¬ 
tain the net weight. Calculate the per¬ 
cent of drained liquid in the net weight. 

Interested persons may, on or before 
June 18. 1976, submit to the Hearing 
Clerk, Food and Drug Administration, 
Rm. 4-65, 5600 Fishers Lane. Rockville. 
MD 20852, written comments (preferably 
In quintuplicate and identified with the 
Hearing Clerk docket number found in 
brackets in the heading of this docu¬ 
ment) regarding this proposal. Received 
comments may be seen in the above office 
during working hours, Monday through 
Friday. 

Dated: April 13,1976. 

Sam D. Fine, 
Associate Commissioner 

for Compliance. 

(FR Doc.76-11148 Filed 4-16-76;8:45 am) 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Disaster Assistance Administration 

[ 24 CFR Part 2205 ] 

l Docket No. R-76-282J * 

FEDERAL AGENCIES 
Reimbursement 

The Federal Disaster Assistance Ad¬ 
ministration is proposing regulations to 
establish certain procedures and criteria 
for reimbursement to other federal agen¬ 
cies providing disaster assistance under 
the Disaster Relief Act of 1974. 

Section 302(a) of the Disaster Relief 
Act of 1974 (P.L. 93-288. 42 U.S.C. 5121 
note) authorizes the President to direct 
any Federal agency, with or without re¬ 
imbursement, to utilize its available per¬ 
sonnel, equipment, supplies, facilities, 
and other resources in support of State 


1 Copies may be obtained frony. Associa¬ 
tion of Official Analytical Chemists, P.O. Box 
540, Benjamin Franklin Station. Washing¬ 
ton, DC 20044. 
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and local disaster assistance efforts. The 
authority to implement this section was 
delegated by the President to the Secre¬ 
tary of Housing and Urban Development 
pursuant to E.O. 11795, 39 F.R. 25939, 
July 15,1974, and by the Secretary to the 
Administrator, Federal Disaster Assist¬ 
ance Administration, pursuant to a Dele¬ 
gation of Authority, 39 F.R. 28227, Au¬ 
gust 5,1974. 

Interested persons may participate in 
tliis proposed rulemaking by submitting 
written data, views or arguments to the 
Rules Docket Clerk, Office of General 
Counsel, Room 10245, Department of 
Housing and Urban Development, 451 7th 
Street, S.W., Washington, D.C. 20410. 
Each person submitting a comment 
should include his name and address, 
identify this notice, and give reasons for 
any recommendations. Comments re¬ 
ceived on or before June 3, 1976, will be 
considered before final action is taken on 
this proposal. Copies of all written com¬ 
ments received will be available for ex¬ 
amination by interested persons at the 
above address. This proposal may be 
changed in the light of the comments 
received. 

When finalized, this subpart will super- 
sed e pre vious regulations on this subject, 
25 CFR 2201, adopted pursuant to the 
Disaster Relief Act of 1970, PX. 91-606, 
42 U.S.C. 4401 et seq. Section 2205.82(a) 
sets forth with greater specificity certain 
expenditures not eligible for reimburse¬ 
ment. There are no other major substan¬ 
tive changes from the previous regula¬ 
tions. 

A Finding of Inapplicability of Sec¬ 
tion 102.26, National Environmental Pol¬ 
icy Act of 1969, has been made in regard 
to Subpart H in accordance with HUD 
procedures set forth in HUD Handbook 
1390.1 (38 F.R. 19182). A copy of this 
Finding of Inapplicability is available 
for public inspection during regular busi¬ 
ness hours in the Office of the Rules 
Docket Clerk. 

In consideration of the foregoing, it is 
proposed to amend 24 CFR Part 2205. by 
adding a new Subpart H, as follows: 

Subpart H—Reimbursement of Other Agencies 

Sec. 

2205.80 Purpose. 

2205.81 Procedures for obtaining or author¬ 

izing the provision of services or 
use of resources of other Federal 
agencies. 

2205.82 Eligibility of certain expenditures 

for reimbursement. 

2205.83 Procedures for requesting reim¬ 

bursement. 

Authority: Sec. 7(d) Department of HUD 
Act; 42 U.S.C. 3535(d). 

Subpart H—Reimbursement of Other 
Agencies 

§ 2205.80 Purpose. 

The regulations in this part prescribe 
the procedures for obtaining or author¬ 
izing the provision of services or use of 
resources of other Federal agencies in 
providing assistance under the author¬ 
ities of Public Law 93-288, and are effec¬ 
tive for such assistance obtained or au¬ 
thorized in emergencies or major dis¬ 


asters declared after the date of pub¬ 
lication of these regulations. 

§ 2205.81 Procedures for obtaining or 
authorizing the provi*ion of services 
or use of resources of other Federal 
agencies. 

(a) The Administrator or Regional Di¬ 
rector, in determining the nature and 
extent of assistance required to imple¬ 
ment his authorities under the Act, will 
take into consideration the types of as¬ 
sistance available from other Federal 
agencies. Either the Administrator or the 
Regional Director may request or di¬ 
rect other Federal agencies to provide 
such available assistance as is deter¬ 
mined to be necessary. 

(b) All such directives or requests shall 
be in writing or, if oral, shall subse¬ 
quently be confirmed in writing and shall 
contain a specific clause with reference 
to the anticipated level of reimburse¬ 
ment. 

§ 2205.82 Eligibility of certain expend¬ 
itures for reimbursement. 

(а) The Administrator or the Regional 
Director may not approve reimbursement 
of costs incurred while performing work 
under an agency’s own authority. 

< b) The Administrator or the Regional 
Director may approve reimbursement of 
the following costs which are incurred 
in providing requested assistance: 

(1) Overtime, travel and per diem of 
permanent Federal agency personnel. 

(2) Wages, travel and per diem of tem¬ 
porary Federal agency personnel as¬ 
signed solely to performance of services 
requested by the Administrator or the 
Regional Director in the major disaster 
or emergency area designated by the 
Administrator. 

(3) Travel and per diem of Federal 
military personnel assigned solely to per¬ 
formance of services requested by the 
Administrator or the Regional Director 
in the major disaster or emergency area 
designated by the Administrator. 

(4) Cost of work, services, and mate¬ 
rials procured under contract for the 
purpose of providing assistance requested 
by the Administrator of the Regional Di¬ 
rector. 

(5) Cost of materials, equipment, and 
supplies (including transportation, re¬ 
pair and maintenance) from regular 
stocks which are utilized or consumed 
in providing requested assistance. 

(б) All costs incurred which are paid 
from trust, revolving, or other funds, the 
full reimbursement of which is required 
by law. 

(7) Such other costs as the Adminis¬ 
trator may approve, based upon written 
justification, submitted by the agency 
concerned, or as otherwise agreed to in 
writing between the Administrator and 
the agency. 

§ 2205.83 Procedure** for requiting re- 
intbur*cmcnt. 

(a) Requests for reimbursement of 
amounts greater than $1,000 may be sub¬ 


mitted at any time. Requests for lesser 
amounts will be submitted quarterly. 
Final accounting for expenditures will 
be submitted within 90 days after com¬ 
pletion of an agency’s work under each 
request for assistance. Billings totaling 
less than $1,000 are not to be submitted 
more often than quarterly. 

(b) Requests for reimbursement will 
be accompanied by documentation which 
specifically details personnel services, 
travel and all other expenses by object 
class as specified in OMB Circular A-12 
and by any sub-object classification used 
in the agency's accounting system. In 
addition, where contracts constitute a 
significant portion of the billings, a list¬ 
ing of the individual contracts and their 
associated cost will be provided. 

(c) Reimbursement requests will cite 
the specific directive or request for as¬ 
sistance under which the work was per¬ 
formed, and the disaster identification 
number. Requests for reimbursement of 
costs incurred under more than one di¬ 
rective or request will not be combined 
for billing purposes. 

(d) Unless otherwise agreed, all re¬ 
quests for reimbursement shall be di¬ 
rected to the FDAA Regional Director 
of the region in which the costs were in¬ 
curred. 

It is hereby certified that the economic 
and inflationary impact of tills proposed 
regulation have been carefully evaluated 
in accordance with OMB Circular A-107. 

Issued at Washington, D.C., April 13. 
1976. 

Thomas P. Dunne, 
Administrator, Federal Disaster 
Assistance Administration. 

|FR Doc.76-11182 Filed 4-16-70:8:45 fun] 


DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[ 14 CFR Parts 71 and 73] 

| Airspace Docket No. 76-NW-8) 

BRAVE SHIELD XIV 

Designation of Temporary Restricted Area; 
Correction 

In FR Doc. 76-8764 appearing at page 
12904 in the Federal Register of 
March 29, 1976, the third paragraph In 
the second column appearing on page 
12904 is corrected to read as follows: 

In the second line of that paragraph 
delete the abbreviations "CDT” and 
substitute “PDT” therefor. 

Issued in Washington, D.C. on April 13, 
1976. 

Wiliam E. Broadwater, 

Chief, Airspace and Air 

Traffic Rules Division. 

I FR Doc.70-10718 Piled 4-16-76;8:45 am) 
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CIVIL AERONAUTICS BOARD 

[14CFR Part 250] 

(EDR-296; Docket 29130] 

PRIORITY RULES, DENIED-BOARDING 
COMPENSATION TARIFFS AND RE¬ 
PORTS OF UNACCOMMODATED PAS¬ 
SENGERS 

Reexamination of the Board’s Policies Con¬ 
cerning Deliberate Overbooking and 
Oversales 

April 13, 1976. 

Notice is hereby given that the Civil 
Aeronautics Board has under considera¬ 
tion rulemaking action with respect to 
deliberate overbooking and oversales, in¬ 
cluding action to amend Part 250 of 
its Economic Regulations (14 CPR 
Part 250), so as to fully reexamine the 
Board's regulatory approach to these 
problems. As more fully set forth herein, 
the Board is also preparing to direct cer¬ 
tificated scheduled carriers to file specific 
reports concerning overbooking and over¬ 
sales, so that pertinent factual data will 
be available for use in connection with 
its consideration of the legal and policy 
issues involved in this proceeding. 

This Advance Notice of Proposed Rule- 
making is being issued to invite partici¬ 
pation by the industry (including air car¬ 
riers. foreign air carriers, and travel 
agents), interested governmental agen¬ 
cies, consumer organizations, and mem¬ 
bers of the general public, in the Board's 
efforts to determine whether the scope of 
the problems warrants the promulgation 
of new or revised rules, and, if so, the 
various alternative proposed rules which 
should be considered. 

The purpose of this proceeding is ex¬ 
plained more fully in the attached Ex¬ 
planatory Statement. This advance no¬ 
tice is issued under the authority of Sec¬ 
tions 204(a), 403, 404 and 411 of the Fed¬ 
eral Aviation Act. as amended. 72 Stat. 
743, 758 (as amended), 760 and 769; 49 
U.S.C. 1324, 1373, 1374 and 1381. 

Interested persons may participate in 
this rulemaking proceeding through sub¬ 
mission of twelve (12) copies of written 
data, views, or arguments pertaining 
thereto addressed to the Docket Section, 
Civil Aeronautics Board, Washington, 
D.C. 20428. All relevant material received 
on or before June 10, 1976, will be con¬ 
sidered by the Board before taking fur¬ 
ther action in this proceeding. Copies of 
such communications will be available 
for examination by interested persons in 
the Docket Section, Room 710, Universal 
Building. 1825 Connecticut Avenue, N.W., 
Washington. D.C. upon receipt thereof. 

Individual members of the general 
public who wish to express their interest 
as consumers by participating infor¬ 
mally in this proceeding may do so 
through submission of comments in letter 
form to the Docket Section at the above 
indicated address, without the necessity 
of filing additional copies thereof. 

By the Civil Aeronautics Board. 

[seal! Phyllis T. Kaylor, 

Acting Secretary. 

Explanatory Statement 

Since the adoption in 1967 of Part 250 
of its Economic Regulations (14 CFR 


Part 250), which, inter alia, requires 
carriers to adopt and observe nondis- 
criminatory priority rules for determin¬ 
ing which passengers holding confirmed 
reservations shall be denied boarding on 
oversold flights, and to pay compensa¬ 
tion at prescribed levels to passengers 
holding confirmed reservations who are 
denied boarding, the Board has not un¬ 
dertaken any further fundamental ;tudy 
of the problem of controlling oversales 
or the reservations practices of the car¬ 
riers which contribute to oversales. 1 

The reservations practice most respon¬ 
sible for the adoption of Part 250 was de¬ 
liberate overbooking, i.e., a carrier’s de¬ 
liberately confirming more reservations 
for a specific flight than there are avail¬ 
able seats onboard the aircraft. It had 
long been recognized that the use of a 
reservations system in which space is 
confirmed, notwithstanding a carrier's 
inability to assure that such reservation 
will in fact be honored, raises serious 
questions of public policy requiring the 
Board’s close attention. In general, the 
carriers have defended overbooking as 
a legitimate response to the industry's 
long-standing problems with no-shows 
(i.e., passengers with confirmed reserva¬ 
tions who fail both to cancel their reser¬ 
vations and to show up for their flights) 
and reservations turnover (i.e., the his¬ 
toric pattern which shows that as flight 
time approaches the rate of reservations 
cancellation exceeds the rate of new 
bookings). Overbooking, it is argued, 
thus permits carriers to reduce the 
chance of departing with empty seats 
on flights which has been closed for sale, 
because all available seats were reserved, 
but for which there had developed no- 
shows or late cancellations. At the same 
time, the carriers’ overbooking practices 
assertedly enable some passengers to 
book space on flights for which it can 
realistically be expected that seats will 
in fact be available, even though at the 
time all seats are ostensibly reserved. 
Moreover, these reservations practices 
assertedly facilitate continuation of the 
entire reservation system, which benefits 
the public at large by affording maxi¬ 
mum consumer flexibility in canceling, 
changing, or simply not using confirmed 
reservations without charge or penalty. 
On the other hand, overbooking neces¬ 
sarily results in some passengers hold¬ 
ing confirmed reservations being denied 
boarding, causing substantial inconven¬ 
ience and hardship to those particular 
passengers. 


* The Board has, however, subsequently 
adopted two amendments to Part 250 to ex¬ 
pand the availability of denied-boarding 
compensation as set forth therein. In ER- 
804/PS-52, adopted May 23. 1973, the Board 
finalized a Policy Statement to the effect 
that it considers It an unfair trade practice 
for an air carrier or ticket agent to purport 
to confirm reserved space by any means not 
provided for in the carrier’s tariff; and re¬ 
vised Part 250 to apply not only to reserva¬ 
tions confirmed by notation on the passen¬ 
ger's ticket, but to reservations confirmed 
by any means provided for In the air car¬ 
rier’s tariff. In ER-880. adopted August 13, 
1974, the Board expanded the scope of Part 
250 to Include certain operations of foreign 
air carriers. 


In proposing the adoption of Part 250,* * 
the Board saw itself faced with two 
policy alternatives. One was to reduce or 
eliminate oversales by closely regulating 
the details of the carriers’ reservations 
systems, with the probable result of cur¬ 
tailing the present flexibility of passen¬ 
gers to make, change, and cancel reserva¬ 
tions. The other alternative was to take 
steps to assure prompt, effective, and 
adequate compensation to the particular 
passengers who are denied boarding, but 
to refrain from outright prohibition of 
deliberate overbooking or detailed regu¬ 
lation of the carriers* reservations prac¬ 
tices. The Board chose to follow the sec¬ 
ond course/ but. in doing so. made clear 
that its decision to leave to management 
discretion the development of reserva¬ 
tions practices was premised upon the 
carriers themselves taking effective steps 
to curb oversales. The Board expressly 
cautioned that, if the efforts by the car¬ 
riers in this direction were inadequate, 
the Board might become compelled to 
take further regulatory action with re¬ 
spect to these practices/ 

In order to provide a basis for assess¬ 
ment of the carriers' performance, the 
Board prescribed a series of periodic re¬ 
ports concerning oversales and the pay¬ 
ment of denied-boarding compensation. 
A review of these reports reveals the 
following; 

Passengers denied confirmed space per 
10,000 enplane men is 1 


Fiscal year 
1975 



Calendar year 



1974 

11*78 

1972 

1971 

1970 

1W» 

1968 

6.0 

5.8 

4.0 

5.4 

5.3 

5.7 

0.5 

10.0 


i Source—CAB form 261. Data for calendar year 
1075 art* not yet available. 

Thus, it would appear that while the 
carriers were able to achieve a dramatic 
improvement in lowering the rate of 
oversales shortly after implementation 
of Part 250, followed by a period of vir¬ 
tual equilibrium, there now appears to be 
developing a trend toward a higher rate 
of oversales. We also note that oversales 
continue to be a significant cause of com¬ 
plaints received by the Board’s Office 
of the Consumer Advocate/ and that 
consumer dissatisfaction with the exist¬ 
ing overbooking practices and regulation 


* Prior to proposing regulatory action con¬ 
cerning overbooking, the Board conducted 
an extensive fact-finding inquiry into the 
carriers’ reservations practices. The Inquiry 
was Instituted by Order E-16615, August 4. 
1960, and named as parties to the proceed¬ 
ing all domestic trukllne carriers. The car¬ 
riers were directed to provide for the record 
detailed infomation concerning their reserva¬ 
tions facilities and workload; their problems 
with overbooking, oversales, and no-shows; 
and their reservations procedures and prac- 

* EDR-109, January 10. 1967. 

4 EDR-109, at 7. 

•For calendar year 1976 complaints relat¬ 
ing to oversales constituted 6.7 percent of the 
11.916 complaints received by the Consumer 
Advocate. The comparable percentages for 
previous years are as follows: 1974—7.6 per¬ 
cent; 1973—6.6 percent; 1972-9.2 percent; and 
1971—10.5 percent. 
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thereof Is further evidenced by several 
lawsuits which have recently been insti¬ 
tuted against carriers by oversold pas¬ 
sengers. - 

For these reasons, we have concluded 
that it would now be appropriate to re¬ 
examine the Board’s policies toward 
overbooking and oversales which are re¬ 
flected in our existing regulations, and 
we have therefore decided to initiate this 
rulemaking proceeding. 

In order to provide a factual predicate 
upon which to base this reexamination, 
we have determined to require, pursuant 
to Section 407 of the Federal Aviation 
Act, that certificated trunkline and local 
service air carriers submit detailed re¬ 
ports concerning overbooking and over¬ 
sales. An order directing the filing of 
these reports is being issued contempora¬ 
neously herewith. In general, the special 
reports we are requiring are intended to 
provide detailed information of two 
types. The first report Is intended to pro¬ 
vide information concerning reservations 
turnover and “lost” seats (i.e., seats 
which according to carrier records have 
been “sold” and therefore removed from 
inventory, but which are empty when the 
flight departs). This report should also 
provide information concerning the num¬ 
ber of flights that are overbooked, and 
the number of reservations in excess of 
capacity which are accepted. The second 
report is intended to provide information 
concerning the causes of oversales, and 
the extent to which overbooking may 
contribute to oversales. Some quantifi¬ 
cation of tlie relationship between over¬ 
booking and oversales seems essential to 
the development of sound regulatory pol¬ 
icy on the subject. This report is of par¬ 
ticular importance because, during the 
course of the hearing in the Emergency 
Reservations Practices Investigation, 
Docket 26253. several carrier witnesses 
testified that—contrary to general as¬ 
sumptions—overbooking is not the prin¬ 
cipal cause of oversales, although the 
various witnesses did not agree on the 
percent of oversales wiilch could be di¬ 
rectly attributed to overbooking. Also, an 
identification of the degree to which 
other factors contribute to oversales 
should provide a basis for determining 
whether our attention should be directed 
to aspects of the reservations process 
other than, or in addition to, overbook¬ 
ing. 

In addition to the special reports, we 
look forward to receiving at this time 
constructive comments from the indus¬ 
try (including air carriers, foreign air 
carriers, and travel agents), interested 
governmental agencies, consumer orga¬ 
nizations, and interested members of the 
public, addressed to the basic issues in 
this proceeding, setting forth what they 
perceive to be the available options, and 


•These lawsuits appear to have resulted 
largely from a U.S. District Court decision 
awarding substantial damages to Mr. Ralph 
Nader. That decision was reversed by the 
Court of Appeals, Nader v. Allegheny Airlines 
Inc., 612 F. 2d 627 (D.C. Cir. 1976), and cer¬ 
tiorari has been granted by the Supreme 
Court, 96 S. Ct. 355 (1976), 


recommending an appropriate course of 
action. 

Specifically, we request that the com¬ 
ments focus upon the following issues: 

1. Whether the Board should issue a 
policy statement defining the practice of 
deliberate overbooking as an unfair or 
deceptive practice under Section 411 of 
the Act. 

2. If deliberate overbooking is defined 
as an unfair or deceptive practice, what 
alternative reservations practices are 
available to the carriers to cope with the 
problems of no-shows and reservations 
turnover. Among the alternative prac¬ 
tices which might be considered are (1) 
the offering to passengers seeking reser¬ 
vations on a fully booked flight of condi¬ 
tional reservations, such as Eastern’s so- 
called “leisure class” service, or (2* a 
system of guaranteed reservations for 
passengers desiring definite assurance 
against overbooking, such guaranteed 
reservations possibly to be attended by 
either a small additional charge, or a 
no-show penalty, or both. (Mention of 
these tw’o alternatives is not in any way 
intended to discourage discussion of 
others.) 

3. What can be done, and what if any¬ 
thing should the Board require to be 
done, to eliminate other causes of over¬ 
sales. 

4. If deliberate overbooking is not de¬ 
fined as an unfair or deceptive practice, 
whether changes in Part 250 are either 
necessary or desirable to insure that pas¬ 
sengers denied boarding receive complete 
and adequate compensation. Among 
changes that might be considered are an 
increase in the level of denied-boarding 
compensation, either by an adjustment 
of the present minimum payment levels, 
or by an increase in the overall rate of 
compensation, or otherwise; or, a short¬ 
ening of the time period during which a 
carrier can avoid payment of compensa¬ 
tion by arranging for other transporta¬ 
tion. 

5. If deliberate overbooking is not de¬ 
fined as an unfair or or deceptive prac¬ 
tice, whether other changes in the car¬ 
riers’ reservations systems should be re¬ 
quired. Among the changes that might 
be considered are the mandatory adop¬ 
tion of postdeparture reconciliation pro¬ 
cedures; or a limitation on the inter¬ 
changeability of tickets between carriers. 

6. If deliberate overbooking is not de¬ 
fined as an unfair or deceptive practice, 
w'hether carriers should be required to 
disclose this practice to their customers, 
and, if so. the appropriate form for such 
disclosure. 

7. If disclosure of deliberate overbook¬ 
ing is required, whether carriers should 
be required to offer their customers al¬ 
ternative forms of reservations, such as 
those mentioned in paragraph 2, above. 

8. If any changes are to be proposed in 
our existing regulatory scheme, whether 
the changes should be uniformly imposed 
on foreign air carriers in international 
operations as well as on U.S. carriers. 


The Board has not at this time ar¬ 
rived at any conclusions, even tentative 
ones, as to whether any further regula¬ 
tory action, and if so w’hat action, should 
be undertaken to deal with the problems 
of overbooking and oversales. At tills 
time we are persuaded only that our re¬ 
sponsibilities under the Act require that 
w r e fully reexamine, for the first time in 
close to ten years, the basic problem and 
all possible alternative solutions or 
ameliorations. For this reason, we have 
decided to utilize here the procedure of 
an Advance Notice of Rulemaking. After 
w r e have had an opportunity to review* 
the comments received and the data sub¬ 
mitted by the carriers we will take such 
further action as may prove to be war¬ 
ranted. 1 

We are aware, of course, that the issue 
of how the Board’s prior dealings with 
the problems of overbooking, oversales, 
and denied boarding should be charac¬ 
terized, and the legal consequences flow¬ 
ing from that characterization, are at 
issue before the Supreme Court in Nader 
v. Allegheny Airlines, supra n. 7.* Noth¬ 
ing in this Explanatory Statement is in¬ 
tended to reflect any view one way or the 
other as to those issues. The policy study 
we are here undertaking looks strictly to 
the future. 

[FR Doc.76-11798 Filed 4-16-76:8:45 ami 

FEDERAL ENERGY 
ADMINISTRATION 
[ 10 CFR Part 212 ] 

CLARIFICATIONS TO MANDATORY PE¬ 
TROLEUM PRICE REGULATIONS AP¬ 
PLICABLE TO DOMESTIC CRUDE OIL 

Extension for Requests to Participate at 
Regional Hearings 

On April 13. 1976 (41 FR 16179. April 
16, 1976 ► the Federal Energy Adminis¬ 
tration issued a Notice of Proposed Rule- 
making and Public Hearing in connec¬ 
tion with clarifications to the Mandatory 
Petroleum Price Regulations applicable 
to domestic crude oil. 

That Notice specified that requests for 
an opportunity to make oral presenta¬ 
tions at the Regional hearings to be held 
on April 27 and 28 in Dallas. Texas and 
on April 26 and 27 in Denver, Colorado, 
must be received before 4:30 p.m.. local 
time, on Monday. April 19, 1976. 


7 Since the purpose of this rulemaking 
proceeding is to completely reexamine our 
existing policies and regulations with respect 
to overbooking and oversales, and shall en¬ 
compass our consideration of possible 
amendments to our Part 250 rule on “denied 
boarding," we are consolidating herein the 
following proceedings which have been Ini¬ 
tiated by petitions requesting amendments 
of Part 250: Docket No. 25867—Petition for 
Rulemaking filed by Mark Schlefer and 
Docket No. 26253—EDR-260. 

•In Order 76-4-55. Issued simultaneously 
herewith, we have deferred further consid¬ 
eration of questions raised by the Court of 
Appeals in the Ndder case concerning the 
Board’s past treatment of the overbooking 
issue until after the Supreme Court's deci¬ 
sion. 
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Notice is hereby given that the dead¬ 
line for submitting such requests is ex¬ 
tended until 4:30 p.m., local time, Thurs¬ 
day, April 22,1976. 

Issued in Washington, D.C., April 15, 
1976. 

Michael F. Butler, 
General Counsel , 
Federal Energy AdmUiistration. 
|FR Doc.76-11393 Filed 4-15-76:4:53 pm] 

NATIONAL FOUNDATION ON THeT 

ARTS AND THE HUMANITIES 

[45CFR Part 1160] 

INDEMNITIES UNDER THE ARTS AND 
ARTIFACTS INDEMNITY ACT 

Notice of Proposed Rulemaking 

Tills notice offers interested parties an 
opportunity to comment on proposed 
regulations to implement the Arts and 
Artifacts Indemnity Act. The Act, which 
became effective January 19, 1976, au¬ 
thorizes the Federal Council on the Arts 
and the Humanities to make agreements 
to indemnify against loss or damage cer¬ 
tain art, artifacts and other objects to be 
exhibited in the United States or else¬ 
where. The proposed regulations set 
forth below include provisions concern¬ 
ing submission of an Application for In¬ 
demnification, adjustment of valid 
claims, and other procedural details re¬ 
lated to implementation of the Act. It 
should be noted that in accordance with 
the directive contained in the President’s 
statement upon approving the legislation 
on December 20. 1975, the Federal Coun¬ 
cil on the Arts and the Humanities, for 
the purposes of this part t45 CFR 1160), 
shall be composed of those members list¬ 
ed in § 1160.2. 

Interested persons are invited to sub¬ 
mit written comments on these proposed 
regulations to Ms. Lani Lattin, Executive 
Secretary to the Federal Council on the 
Arts and the Humanities, National Foun¬ 
dation on the Arts and the Humanities, 
Washington, D.C. 20506 by May 20, 1976. 

Further, notice is hereby given that in 
order to establish a separate subchapter 
for regulations applicable solely to the 
Federal Council on the Arts and the Hu¬ 
manities, a new Subchapter C—Federal 
Council on the Aits and the Humanities 
consisting of part 1160 is added. 

The deadline for the first round of 
applications under the Arts and Artifacts 
Indemnity Act is June 11, 1976. For ad¬ 
ditional information contact: Federal 
Council on the Arts and the Humanities 
<202/634-6381). 

Terrel H. Bell, 

Chairman, 1976, Federal Coun¬ 
cil on the Arts and the Hu¬ 
manities and Commissioner, 
U.S. Office of Education. 

Accordingly. Chapter XI of Title 45, 
Code of Federal Regulations is amended 
as follows: 

1. The table of parts is revised to add 
Subchapter C—Federal Council on the 


Arts and the Humanities consisting of 
Part 1160. 

2. Part 1160 is added to read as fol¬ 
lows: 

PART 1160—INDEMNITIES UNDER THE 
ARTS AND ARTIFACTS INDEMNITY ACT 

Sec. 

1160.1 Purpose and scope 

1160.2 Federal Council oil the Art* and the 

Humanities. 

1160.3 Definitions. 

1160.4 Application for Indemnification 

1160.5 Certificate'of national interest 

1160.6 Indemnity agreement. 

1160.7 Letter of Intent. 

1160.8 Loss adjustment. 

1160.9 Certification of claim and amount 

of loss to the Congress. 

1160.10 Arbitration and appraisal. 

1160.11 Indemnification limits. 

Appendix I—Sample indemnity agreement. 
Appendix n—Sample letter of intent 

§ ] 160.1 Purpose* and wope. . 

This part sets forth the exhibition indem¬ 
nity procedures of the Federal Council on the 
Arts and the Humanities under the Arts and 
Artifacts Indemnity Act (Pub. L. 94-168) as 
required by'Section 2(a)(2) of the Act. In¬ 
ternal guidance for Federal Council staff and 
other regulations implementing the Arts and 

This part sets forth the exhibition in¬ 
demnity procedures of the Federal Coun¬ 
cil on the Arts and the Humanities under 
the Arts and Artifacts Indemnity Act 
(Pub. L. 94-158) as required by Section 
2(a) (2) of the Act. Internal guidance for 
Federal Council staff and other regula¬ 
tions implementing the Arts and Arti¬ 
facts Indemnity Act are contained or will 
be contained in circulars of the National 
Foundation on the Arts and the Human¬ 
ities. 

§ 1160.2 Fcil**ral Council on ll»«* Art* 
and I In* Humanities. 

In accordance with the directive con¬ 
tained in the President’s statement upon 
approving the legislation on Decem¬ 
ber 20, 1975, the Federal Council on the 
Arts and the Humanities, for the pur¬ 
poses of this part (45 CFR 1160), shall 
be composed of the Chairman of the Na¬ 
tional Endowment for the Arts, the 
Chairman of the National Endowment 
for the Humanities, the United States 
Commissioner of Education, the Direc¬ 
tor of the National Science Foundation, 
the Librarian of Congress, the Chairman 
of the Commission of Fine Arts, the 
Archivist of the United States, the Com¬ 
missioner, Public Buildings Service, 
General Services Administration, a 
member designated by the Secretary of 
State, and a member designated by the 
Secretary of the Interior. 

§1160.3 Definition*. 

For the purposes of this part: 

(a) ‘’Council” means the Federal 
Council on the Arts and the Humanities. 

(b) “Endowment” means either the 
National Endowment for the Arts or the 
National Endowment for the Humani¬ 
ties. 


<c) “Foundation” means the National 
Foundation on the Arts and the Human¬ 
ities. 

<d) “Letter of Intent” means an 
agreement by the Council to provide 
an indemnity covering a future exhibi¬ 
tion subject to compliance with all re¬ 
quirements at the date the indemnity is 
to be effective. 

<e) ““Eligible item” means an object 
which qualifies for coverage under the 
Arts and Artifacts Indemnity Act. 

(f) “Exhibition” means a public dis¬ 
play of an indemnified item(s), as ap¬ 
proved by the Council, presented by any 
person, nonprofit agency, institution, or 
Government, in the United States or 
elsewhere. 

(g) “On Exhibition” means the period 
of time beginning on the date an in¬ 
demnified item leaves the place desig¬ 
nated by the owner and ending on the 
date the item is returned to the place 
designated by the owner (in museum 
terms, this means “wall-to-wall cover¬ 
age”). 

<h) “Indemnity Agreement” means 
the contract between the Council and the 
indemnitee covering loss or damage to 
indemnified items under the authority 
of the Arts and Artifacts Indemnity Act. 
(See Appendix I.) 

(i) “Indemnitee” means the party or 
parties to an indemnity agreement issued 
by the Council. 

§ 1 160.4 Application for iii<!riniiiricn> 
(ton. 

An applicant for an indemnity shall 
submit an Application for Indemnifica¬ 
tion, addressed to the Federal Council 
on the Arts and the Humanities, National 
Foundation on the Arts and the Human¬ 
ities. Washington, D.C. 20506, which 
shall describe as fully as possible at the 
time the application is submitted: 

<a) The time, place, nature, and Proj¬ 
ect Director/Curator of the exhibition 
for which the indemnity is sought, which 
factors should be clearly and specifically 
delineated: 

<b) Evidence that the owner and pres¬ 
ent possessor are willing to lend the 
eligible items, and both are prepared 
to be bound by the terms of the indem¬ 
nity agreement; 

(c) The total estimated value of all 
items to be indemnified, including a de¬ 
scription of each item to be covered by 
the agreement and each item’s esti¬ 
mated value; 

<d) The source of valuations of each 
item, plus an overall appraisal by the 
indemnity applicant of the valuations 
established by others; 

(e) The significance, and the educa¬ 
tional, cultural, historical, or scientific 
value of the items as proposed to be ex¬ 
hibited and to be the subject of indem¬ 
nification; 

(f) Statements describing policies, 
procedures, techniques, and methods to 
be employed with respect to: 

(1) Packing of items at the premises 
of. or the place designated by, the lender: 
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(2) Shipping arrangements: 

(3) Condition reports at lender’s loca¬ 
tion; 

(4) Condition reports at borrower’s 
location; 

(5) Condition reports upon return of 
items to lender’s location; 

(6) Security during the exhibition and 
security during transportation, includ¬ 
ing escorts where applicable; 

• 7) Maximum va 7 uqs to be transported 
in a single instrumentality of transport; 

(g) Insurance arrangements, if any, 
which are proposed to cover the first 
$15,000 deductible of loss or the excess 
over the amount indemnified; 

th) Any loss incurred by the indem¬ 
nitee or other groups involved in the 
exhibition in question during the three 
years prior to the Application for In¬ 
demnification which involved a borrowed 
or loaned item(s) where the amount of 
loss exceeded $15,000. Details should 
include the date of loss, nature and 
cause of damage, and appraised value 
of the damaged ltem(s) both before and 
after loss; 

(i) If the application is for an ex¬ 
hibition which will take place outside 
the United States, the applicant should 
set forth in detail the nature of the 
exchange of exhibitions of which it is a 
part, including all circumstances sur¬ 
rounding the exhibition being shown in 
the United States, with particular em¬ 
phasis on facts concerning insurance or 
indemnity arrangements. 

(j) Applications will be reviewed by 
the Council and selected or rejected for 
indemnification coverage on the basis of: 
(1) educational, cultural, historical, or 
scientific value, as required under the 
provisions of the Arts and Artifacts In¬ 
demnity Act; (2) certification by the 
Secretary of State or his designee that 
the exhibition is in the national interest; 
(3) proper submission of the above re¬ 
quired application information; and (4) 
the availability of indemnity obligational 
authority under Section 5(b) of the Arts 
and Artifacts Indemnity Act. 

§ 1160.5 Certificate of national interest. 

After preliminary review the Council 
will submit an application to the Secre¬ 
tary of State or his designee for determi¬ 
nation of national interest and issuance 
of a Certificate of National Interest in 
appropriate cases. 

§ 1160.6 Indemnity agreement. 

In cases where the requirements of 
§3 1160.4 and 1160.5 have been met to 
the satisfaction of the Council, an In¬ 
demnity Agreement pledging the full 
faith and credit of the United States for 
the agreed value of the exhibition in 
question (Appendix I) will be issued to 
the indemnitee by the Council, subject to 
the provisions of § 1160.7. 

§ 1160.7 Letter of intent. 

In cases where an exhibition proposed 
for indemnification is planned to com¬ 
mence on a date later than twelve (12) 
months subsequent to the submission of 
the application, the Council, upon ap¬ 
proval of such a preliminary application, 
will provide a Letter of Intent (Appendix 


II) stating that it will, subject to the 
conditions set forth therein, issue an In¬ 
demnity Agreement not later than ninety 
(90) days prior to commencement of the 
exhibition. In such cases, the Council 
will re-examine a final application during 
the twelve (12) month period prior to the 
date the exhibition is to commence, and 
shall, upon being satisfied that such con¬ 
ditions have been fulfilled, issue an In¬ 
demnity Agreement within the above 
specified time period. 

§1160.8 Loss adjustment. 

(a) In the event of loss or damage cov¬ 
ered by an Indemnity Agreement, the in¬ 
demnitee without delay shall file a Notice 
of Loss or Damage with the Council and 
shall exercise reasonable care in order to 
minimize the amount of loss. Within a 
reasonable time after a loss has been sus¬ 
tained, the claimant shall file a Proof of 
Loss or Damage on forms provided by the 
Council. Failure to report such loss or 
damage and to file such Proof of Loss 
within ninety (90) days after the termi¬ 
nation of an exhibition, as defined in 
§ 1160.3(g), shall invalidate any claim 
under the Indemnity Agreement. 

(b) In the event of total loss or de¬ 
struction of an indemnified item, indem¬ 
nification w f ill be made on the basis of 
the amount specified in the Indemnity 
Agreement. 

(c) In the event of partial loss, or dam¬ 
age, or reduction in the fair market 
value, as a result thereof, to an indemni¬ 
fied item, indemnification will be made 
on the basis provided for in the Indem¬ 
nity Agreement. 

(d> No loss or damage claim will be 
paid in excess of the Indemnification 
Limits specified in § 1160.11. 

§1160.9 Certification of claim ami 
amount of loss to the Congress. 

Upon receipt of a claim of total loss or 
a claim in which the Council is in agree¬ 
ment with respect to the amount of par¬ 
tial loss, damage, or reduction in fair 
market value as a result thereof, the 
Council shall certify the validity of the 
claim and the amount of such loss, dam¬ 
age or reduction in fair market value as 
a result thereof, to the Speaker of the 
House of Representatives and the Presi¬ 
dent pro tempore of the Senate. 

§ 1160.10 Arbitration nml appraisal. 

(a) (1) In the event the Council and the 
indemnitee fail to agree on the amount 
of partial loss, or damage to, or any re¬ 
duction in the fair market value as a re¬ 
sult thereof, to the indemnified item(s), 
each shall select a competent apprais¬ 
ers). The appraiser(s) selected by the 
Council and the indemnitee, with evi¬ 
dence to be provided to show that the 
indemnitee’s selection is satisfactory to 
the owmer, shall then select a competent 
and disinterested umpire. 

(2) In the event the appraisers, within 
fifteen (15) days of their appointment, 
do not agree upon the selection of an 
umpire, either party may request that an 
umpire be selected by a federal district 
judge in the District of Columbia. 

(b) After selection of an umpire, the 
appraisers shall assess the partial loss. 


or damage to, or where appropriate, any 
reduction in the fair market value of, the 
indemnified item(s). The appraisers* 
agreement with respect to these issues 
shall determine the dollar value of such 
loss or damage repair costs, or where 
appropriate, such reduction in the fair 
market value. Disputes betw r een the ap¬ 
praisers with respect to partial loss, dam¬ 
age repair costs, or fair market value 
reduction of any item shall be submitted 
to the umpire for determination. The ap¬ 
praisers’ agreement or the umpire’s de¬ 
termination shall be final and binding 
on the parties, and agreement on amount 
or such determination on amount shall be 
certified to the Speaker of the House and 
the President pro tempore of the Senate 
by the Council. 

(c) Each appraiser shall be paid by the 
party selecting him or her. The umpire 
and all other expenses of the appraisal 
shall be paid by the parties in equal 
shares. 

§ 1160.11 Indemnification limits. 

(a) The maximum loss or damage 
covered by a single exhibition by an In¬ 
demnity Agreement shall be $50,000,000. 

(b) A deductible amount of $15,000 is 
applicable to loss or damage arising out 
of a single exhibition for which an in¬ 
demnity is issued. 

<c) The aggregate amount of loss or 
damage covered by indemnity agree¬ 
ments at any one time shall not exceed 
$250,000,000. 

<d> The maximum value of eligible 
items carried in or upon any single in¬ 
strumentality of transportation at any 
one time, unless expressly permitted by 
the Council generally shall not exceed 
$7,500,000. 

Appendix I 

INDEMNITY AGREEMENT 

The operative provisions of the Indemnity 
Agreement shall be: 

If, while on exhibition, as defined In $ 1160.- 
3 (f) & (g) and described In the application 
for indemnification any indemnified item(s) 
is lost, destroyed, stolen, or sufTers damage 
from any external cause excepting normal 
wear and tear, the indemnitee, on behalf of 
the owner(s), shall file a claim with the 
Council under the terms of the Arts and Arti¬ 
facts Indemnity Act for compensation to be 
paid to the indemnitee on behAlf of the owner 
or owners (hereinafter called the owner), 
who are identified on the attached list, as 
follows: 

(a) in the case of total loss or destruction 

of the item(s), payment of the sum of 
$-- (insert valuation agreed upon be¬ 

tween the owner(s) and the indemnitee) 
subject to the $15,000 deductible amount 
provided by law. 

(b) in the case of partial loss or damage 
to the item(8), payment of: 

(i) such reasonable cost of repairs to the 
ltem(s) as agreed upon by the owner and the 
indemnitee, or in default of agreement, as 
determined by an appraiser mutually ac¬ 
ceptable to the owner and the indemnitee, 
subject to the $15,000 deductible amount 
provided by law. 

(li) an amount equal to any reduction in 
the fair market value of the item(s) after 
repair, as agreed upon by the owner and the 
indemnitee or, in default of agreement, as 
determined by an appraiser mutually ac¬ 
ceptable to the owner and Indemnitee, sub- 
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ject to the $15,000 deductible amount pro¬ 
vided by law. 

(c) In the event of disagreement between 
the Council and the indemnitee regarding 
claims relating to partial loss, damage, or 
reductions In fair market value as a result 
thereof, the arbitration and appraisal pro¬ 
cedures described in Section 1160.10 of these 
regulations shall apply. 

(d) In the event of total loss or claims In 
which the Council is in agreement, or which 
have been resolved through arbitration pro¬ 
ceedings with respect to the amount of par¬ 
tial loss, damage, or reduction in fair market 
value as a result thereof, the Council shall 
certify the validity of the claim and the 
amount of such loss, damage, or reduction 
in fair market value as a result thereof, to 
the Speaker of the House of Representatives 
and the President pro tempore of the Senate, 
in accordance with the provisions of the Arts 
and Artifacts Indemnity Act. 

<e) Tills agreement, under authority of 
Section 4(c) of the Arts and Artifacts In¬ 
demnity Act, pledges the full faith and 
credit of the United States to pay any 
amount for which the Council becomes liable 
in accordance with the above provisions. 

(f) The indemnitee agrees to follow the 
policies, procedures, techniques, and methods 
with respect to packing, shipping, etc., as 
described in the Application for Indemnifi¬ 
cation, unless waived by the Council. 

(g) Subrogation: In the event of any pay¬ 
ment under this agreement the Cotmcil shall 
be subrogated to all of the Indemnitee s or 
owner’s rights of recovery therefor against 
any person or organization and the Indem¬ 
nitee or owner shall execute and deliver 
Instruments and papers and do whatever else 
is necessary to secure such rights. 

(h) Pair or set: It is understood that, in 
the event of loss of. or damage to, any 
articles which are a part of a set, the measure 
of loss of or damage to Buch articles shall 
be a reasonable and fair proportion of the 
total value of the set, giving consideration 
to the importance of said article or articles, 
but in no event shall such loss or damage 
be construed to mean total loss of set. 

(1) Misrepresentation and fraud: This 
agreement shall be void if the indemnitee or 
owner has concealed or misrepresented any 
material fact or circumstance concerning this 
insurance or the subject thereof or in case 
of any fraud, attempted fraud or false swear¬ 
ing by the indemnitee or owner touching any 
matter relating to this Insurance or the sub¬ 
ject thereof, whether before or after a loss. 

(]) Examination under oath: The indem¬ 
nitee and the owner shall submit, and so far 
as is within his or their power shall cause 
all other persons connected in any way with 
the Indemnified exhibition and members of 
the household and employees to submit to 
examinations under oath by any persons 
named by the Council, relative to any and 
all matter In connection with a claim and 
subscribe the same: and produce for exam¬ 
ination all books of account, bills, Invoices, 
and other vouchers or certified copies thereof 
if originals be lost, at such reasonable time 
and place as may be designated by the Coun¬ 
cil or its representatives, and shall permit 
extracts and copies thereof to be made. 

(k) No benefit to bailee: This agreement 
shall In no way inure directly or indirectly 
to the benefit of any carrier or other bailee. 

(l) Sue and labor: In case of loss or dam¬ 
age, It shall be lawful and necessary for the 
indemnitee or owner, his or their factors, 
servants and assigns, to sue, labor, and travel 
for, in and about the defense, safeguard and 
recovery of the property insured hereunder, 
or any part thereof without prejudice to this 
indemnification agreement; nor shall the acts 
of the Indemnitee or owner or the Council, 


in recovering, saving and preserving the prop¬ 
erty insured In case of loss or damage, be con¬ 
sidered a waiver or an acceptance of aban¬ 
donment to the charge whereof the Council 
will contribute according to the rate and 
quantity of the sura herein insured. 

(m) Collection from others: No loss shall 
be paid hereunder if the indemnitee or owner 
has collected the same from others. 

(n) The following conditions shall apply 
to the insured property while in waterborne 
or airborne transit overseas: 

(1) Including transit by craft and lighter 
to and from the vessel. Each craft and lighter 
to be deemed a separate insurance. The in¬ 
demnitee and owner are not to be prejudiced 
bv any agreement exempting lightermen from 
liability; 

(it) This Insurance shall not be vitiated by 
any unintentional error in description of 
vessel, voyage or interest, or by deviation, 
over-carriage, change of voyage, transship¬ 
ment or any other Interruption of the ordi¬ 
nary course of transit, from causes beyond 
the control of the Indemnitee and owner. It 
is agreed, however, that any such error, devia¬ 
tion or other occurrence mentioned above 
shall be reported to the Council as soon as 
known to the indemnitee and owner; 

(Hi) General average and salvage charges 
payable according to United States laws and 
usage and as per foreign statement and as 
per York Antwerp rules las prescribed In 
whole or In part) if In accordance with the 
contract of affreightment; 

(ivj Warranted free of claim for loss of 
market or for loss, damage or deterioration 
arising from delay, whether caused by a peril 
insured against or otherwise, unless expressly 
assumed In writing hereon: 

(V) Where goods are shipped under a Bill 
of Lading containing the so-called “both to 
blame collision” clause, the Council agrees as 
to all losses covered by this agreement, to 
indemnify the Indemnitee and owner for this 
agreement’s proportion of any amount (not 
exceeding the amount insured) which the 
indemnitee and owner may be legally bound 
to pay to the shipowners under such clause. 
In the event that such liability is asserted 
the indemnitee and owner agrees to notify 
the Council who shall have the right at Its 
own cost and expense to defend the indemni¬ 
tee and owner against such claim; 

(vi) Marine extension clause: Notwith¬ 
standing anything to the contrary contained 
in or endorsed on this agreement it Is un¬ 
derstood and agreed that the following terms 
and conditions shall apply to all shipments 
which become a risk hereunder. 

(a) This Insurance specially to coyer the 
goods during: 

(1) Deviation, delay, forced discharge, re¬ 
shipment and transshipment: 

(2) Any other variation of the adventure 
arising from the exercise of a liberty granted 
to the shipowner or charterer under the con¬ 
tract of affreightment. 

(b) In the event of the exercise of any lib¬ 
erty granted to the shipowner or charterer 
under the contract of affreightment whereby 
such contract is terminated at a port or 
place other than the original Insured des¬ 
tination. the insurance continues until the 
goods are delivered at such port or place; or, 
if the goods are forwarded to the original 
insured destination or to any other destina¬ 
tion this insurance continues until the 
goods have arrived at the place designated 
by the owner. 

(c) Held covered iii case of change of voy¬ 
age or of any omission or error In the de¬ 
scription of the interest, vessel or voyage. 

(d) This agreement shall in no case be 
deemed to extend to cover loss, damage or ex¬ 
pense proximately caused by delay or In¬ 
herent vice or nature of the subject-matter 
insured. 


te) It is a condition of this agreemen’ 
that there shall be no Interruption or &\is- 
pension of transit unless due to circum¬ 
stances beyond the control of owner and in¬ 
demnitee. 

All other terms and conditions of the 
agreement not in conflict with the foregoing 
remain unchanged. 

In witness whereof, the Council has caused 
this agreement to be signed by the Chairman 
on Its behalf this-day of —-- 

Appendix II 

LETTER OP INTENT 

To XYZ Museum: 

The Secretary of State or his designee has 
examined your application No. 75-1 for Is¬ 
suance of an Indemnity Agreement under the 
Arts and Artifacts Indemnity Act (PI. 94 
158) and has certified that the exhibition of 
items described therein Is in the national In¬ 
terest. 

The Federal Council on the Arts and the 
Humanities has accepted your preliminary 
application and will make an Indemnity 

Agreement in the amount of $_ with 

you on the_day of-- 1977 for 

the period of the exhibition as set forth in 
your application provided: . 

(1) That the Secretary of State or his 
designee certifies that the exhibition of items 
described therein is still in the national In¬ 
terest; and 

(2) That, in the Judgment of the Federal 
Council, the final application is in accord 
with the substance and Intent of the pre¬ 
liminary application, and meets the require¬ 
ments of the applicable Federal regulations 
(Additional provisions as appropriate may 
be added at the discretion of the Federal 
Council.) 

Sincerely yours. 

Terrel H. Bell. 

Chairman. Federal Council on the 
Arts and the Humanities 

| FR Doc.76 11179 Filed 4-18-76:8:45 am I 


INTERSTATE COMMERCE 
COMMISSION 

[49CFR Part 1109] 

| Ex Parte No. 322 J 

REQUIREMENTS AND PROCEDURES RC 

LATING TO RAILROAD REVITALIZATION 

AND REGULATORY REFORM ACT OF 

1976 

Expeditious Handling of Divisions of 
Revenue Cases 

At a General Session of the Interstate 
Commerce Commission, held at its office 
in Washington, D.C., on the 9th day of 
April, 1976. 

It is ordered . That based on the rea¬ 
sons set forth in the attached notice, a 
proceeding be, and it is hereby, instituted 
under the authority of section 201 of the 
Railroad Revitalization and Regulatory 
Reform Act of 1976 (Public Law 94-210), 
the Interstate Commerce Act (49 U.S.C. 
15(6.» (b)), and the Administrative Pro¬ 
cedure Act (5 U.S.C. 553 and 559) for 
the purpose of adopting procedures to 
expedite the resolution of railroad divi¬ 
sions of revenue disputes. 

It is further ordered. That the at¬ 
tached notice be, and it is hereby, 
adopted and is incorporated by reference 
into this order. 

It is further ordered. That any person 
who wishes to participate In this pro¬ 
ceeding and to file and receive copies of 


FEDERAL REGISTER, VOL 41, NO. 76—MONDAY. APRIL 19. 1976 











PROPOSED RULES 


16483 


pleadings, shall make that fact known 
by notifying the Office of Proceedings* 
Room 5342, Interstate Commerce Com¬ 
mission, Washington, D.C. 20423, on or 
before 10 days from the Federal Regis¬ 
ter publication date; that any interested 
person who has notified the Commission 
of intent to participate may file written 
statements of verified facts, views and 
arguments regarding the proposed re¬ 
quirements and procedures set forth in 
the notice of rulemaking on or before 40 
days from the service date of this order; 
that replies to opening statements are 
due 30 days thereafter: and that no oral 
hearing be scheduled for the receiving of 
testimony unless a need therefor should 
later appear. 

And it is further ordered . That a copy 
of this order and the notice be served 
upon railroads subject to Part I of the 
Act, that a copy be deposited in the Of¬ 
fice of the Secretary, Interstate Com¬ 
merce Commission, Washington, D.C. 
20423, for public inspection, and that 
statutory notice of the institution of this 
proceeding be given to the general pub¬ 
lic by delivering a copy thereof to the 
Director. Office of the Federal Register 
for publication therein. 

This is not a major Federal action sig¬ 
nificantly affecting the quality of the hu¬ 
man environment within the meaning of 
the National Environmental Policy Act 
of 1969. 

By the Commission. 

f sealI Robert L. Oswald, 

Secretary. 

Section 15(6) of the Interstate Commerce 
Act was amended by Section 201 of the'Rail¬ 
road Revitalization and Regulatory Reform 
Act of 1976, by adding new provisions under 
paragraphs "(b)", "(c)", and "(d)" to ex¬ 
pedite the handling of divisions of revenue 
cases. The prior provisions of section 15(6) 
are retained and designated paragraph "(a)". 
These provisions require that the Commis¬ 
sion shall give consideration to the following 
factors when resolving division disputes: 

(1) The efficiency with which the carriers 
concerned are operated; 

(2) The amount of revenue required to 
pay their respective operating expenses, 
taxes, and a fair return on their railway 
property; 

(3) The Importance to the public of the 
transportation services of such carriers; 

(4) Whether any particular participating 
carrier is an originating, intermediate, or 
delivering line; 

(5) And any other fact or circumstance 
which would ordinarUy. without regard to 
the mileage haul, entitle one carrier to a 
greater or less portion than another carrier 
of the joint rate, fare or charge. 

The new provisions of section 16(6), in 
addition to requiring that the Commission 
Institute this proceeding for the adoption of 
rules, standards and procedures applicable 
to divisions of revenue proceedings, provide 
that: 

(1) Within 1 year of the filing of a divi¬ 
sions of revenue complaint the evidentiary 
proceeding shall be completed except that 
a 2 year period is provided for In proceed¬ 
ings instituted on the Commission's own 
motion; 

(2) Within 270 days after the close of the 
record the Commission shall render a final 
decision; 

(3) Upon receipt of a notice of intent to 
file a complaint the Commission shall accord 


the party filing the notice the same right 
of discovery that would be accorded the party 
filing a complaint; 

(4) If a proceeding is commenced by the 
filing of a complaint, the complaining carrier 
or carriers shall attach thereto all of the 
evidence in support of their position and 
that thereafter the complaining party may 
file only rebuttal or reply evidence. 

For convenience, the full text of section 
15(6), as recently amended, is reproduced in 
Appendix A hereto. 

Complaints with respect to divisions of 
revenue are only filed with the Commission 
when the parties to Joint rates are unable to 
resolve their dispute. Hence, these proceed¬ 
ings are by their very nature highly contro¬ 
versial. Further, the issues in a divisions of 
revenue proceeding are very complex. For 
example, in a divisions of revenue proceed¬ 
ing, It is necessary for the parties to identify 
the traffic at issue, the Joint rates on the 
traffic, the cost associated with its trans¬ 
portation, and other factors such as those 
set forth in section 15(6) (a), previously 
summarized, that have an impact on the 
reasonableness of the current or proposed 
divisions. Accordingly, because of their con¬ 
troversial and complex nature, delays have 
in the past occurred in the presentation of 
the evidence and the closing of the record in 
divisions proceedings. These delays fre¬ 
quently have resulted from the requests of 
both sides of the controversy for time to 
conduct traffic or cost sudies or counter- 
studies to refute the contentions of the other 
side. 

The purpose of the new legislation is to 
make certain that an adequate record 
is promptly assembled so that a final de¬ 
cision can be rendered in an expeditious 
manner. Thus, if delays are to be avoided, 
as indeed they must be under the new 
legislation, it is incumbent upon the 
Commission and the railroad parties to 
a divisions dispute to take on greater 
responsibilities than have previously been 
assumed in the conduct of such proceed¬ 
ings. Accordingly, we propose to estab¬ 
lish rules and procedures which will as¬ 
sure to the fullest extent possible that 
meaningful evidence will be brought be- 
for the Commission at the time of filing 
of a formal complaint. 

Voluntary Resolution of Divisions 
Disputes 

Divisions disputes should not be sub¬ 
mitted to the Commission until it is 
clear that the Issues cannot be resolved 
on a voluntary basis. To encourage the 
parties to resolve their differences in a 
voluntary manner, we propose that prior 
to the (1) filing of a notice of intent to 
file or (2) the filing of a formal com¬ 
plaint in a divisions case, it must be 
shown that the complainant or prospec¬ 
tive complainant, during the 6-month" 
period before the filing, willingly sought 
to negotiate the divisions arrangement 
in issue. Additionally, the complainant 
must submit to the Commission, under 
either (1) or (2) above, a verified state¬ 
ment summarizing the negotiations and 
a specification of the areas where agree¬ 
ment could not be reached. If this veri¬ 
fied statement relating to negotiations is 
not filed, we propose to reject the ten¬ 
dered notice of intent or formal com¬ 
plaint. 

If voluntary agreement is reached dur¬ 
ing the “notice of intent to file a com¬ 


plaint” procedure, the Commission will 
enter an order discontinuing the pro¬ 
ceeding. However, if voluntary agreement 
is arrived at after the filing of a formal 
complaint, the entry of an order by the 
Commission dismissing the complaint 
shall be discretionary with the Commis¬ 
sion. 

Notice of Intent To File a Complaint 

Section 15(6) (d), has added a new 
concept, the “notice of intent to file a 
complaint”, to the administrative proc¬ 
ess. nils concept has great potential for 
facilitating the prompt presentation of 
meaningful evidence in divisions of reve¬ 
nue complaint cases. Accordingly, we pro¬ 
pose to establish rules, fair to both sides 
of a controversy, that will encourage the 
use of this new procedure. 

Procedure for Filing. The notice of in¬ 
tent to file a complaint 1 shall specify 
with exactness the traffic and joint rates 
concerning which an adjustment of divi¬ 
sions is sought, the territorial scope of 
the traffic involved, the other railroads 
which participate in such joint rates, and 
the present and proposed divisional ba¬ 
sis. Additionally, such party filing a no¬ 
tice of intent shall (i) indicate when the 
filing of a formal complaint is contem¬ 
plated, (ii) exercise due diligence to meet 
such filing date, and (iii) file a formal 
complaint within a reasonable period of 
time after the filing of a notice of Intent. 
In order to monitor these requirements, 
the party filing a notice of intent to file 
must every 3 months (quarterly) advise 
the Commission by letter, with copies to 
potential defendants, of the anticipated 
date for the filing of a formal complaint. 
If the anticipated date is later than ini¬ 
tially indicated, a detailed explanation 
of the delay must be submitted. Upon 
consideration of these status letters and 
any replies received, the Commission will 
determine whether an order should be 
entered terminating the intent to file a 
complaint procedure. 

Cross Complaints—Intent to File. A poten¬ 
tial defendant or defendants shall within 
30 days of service of the notice of Intent to 
file a complaint, advise the Commission, in 
the manner specified in footnote 1. if affirm¬ 
ative relief through the filing of a cross com¬ 
plaint is contemplated. Should such filing 
be contemplated, the procedures set forth 
herein for the filing of a notice of intent 
to file a complaint shall govern. 

Discovery. Section 15(6) (d) provides that 
a party filing a notice of intent to file a com¬ 
plaint shall be accorded "the same right of 
discovery that would be accorded a party 
filing a complaint • • Discovery appli¬ 
cable to orally heard cases shall be accorded 


1 The original of each notice of intent to 
file a formal complaint or amendment there¬ 
to must be accompanied by copies in suffi¬ 
cient number to enable the Commission to 
serve one upon each participating carrier, 
including each receiver or trustee, and re¬ 
tain six copies in addition to the original. 
The Commission will serve notices of Intent 
to file formal complaints and amended no¬ 
tices thereof In the same manner as provid¬ 
ed for service of formal complaints under 
Rule 34 of the Commission's Oeneral Rules 
of Practice. 
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to the party filing a notice of Intent to file 
a complaint. To guarantee procedural fair¬ 
ness. promote the filing of Joint exhibits, and 
expedite handling of divisions cases, the 
same right of discovery accorded above to 
the prospective complainant shall likewise 
be accorded to the opposing party. 

Discovery should be utilized to assemble 
evidence of the type referred to In Appendix 
B hereto. Those parties utilizing the discov¬ 
ery procedures here authorized are encour¬ 
aged to prepare Joint exhibits. 

Preparation of Joint Exhibits. The prepara¬ 
tion of Joint exhibits wherein agreed facts 
and the respective views of each side are 
clearly set forth would expedite divisions of 
revenue proceedings. Accordingly, w© propose 
to require the Joint preparation of exhibits 
where both sides of the controversy have 
availed themselves of discovery under these 
procedures. 

Set forth in Appendix B hereto are various 
guidelines for preparation and submission of 
relevant data by the parties. It is anticipated 
that the dual right of discovery afforded the 
parties in divisions proceedings will encour¬ 
age them to act in concert to obtain the 
necessary operational and financial data in 
the shortest practicable time. 

Prospective defendants shall have 30 days 
to advise the Commission and complainant 
whether they Intend (1) to exercise their 
right of discovery or (2) to file a cross com¬ 
plaint. If the prospective defendants intend 
to exercise either of these options, the par¬ 
ties shall commence and complete within 
6 months, unless extended by the Commis¬ 
sion, a Joint study of the traffic in issue uti¬ 
lizing the guidelines specified in Appendix 
B hereto. This Joint traffic study shall form 
the basis for computing the costs of service 
for the Involved traffic. 

Upon completion of the Joint traffic study 
in the form indicated in Append U B, and 
within the time specified above, the parties 
shall individually prepare and complete cost 
studies within 6 months, unless extended 
by the Commission. Railroad variable and 
fully allocated costs shall be developed In 
accordance with Rail Form A (see Rules to 
Govern Assembling Presenting Cost Evi¬ 
dence. 337 I.C.C. 298 (1970)). and shall be 
properly adjusted to reflect the character¬ 
istics of the traffic In question and properly 
updated to a current level in accordance 
with the guidelines specified in Appendix 
B hereto. 

Within 30 days of the commencement of a 
cost study, each party shall Inform the oppos¬ 
ing party on the other 6ide of the contro¬ 
versy. in writing with a copy served upon 
the Commission, if it intends to make addi¬ 
tional adjustments by special studies, to re¬ 
flect the characteristics of the traffic in ques¬ 
tion more accurately. If the party so notified 
is unwilling to conduct similar special stud¬ 
ies or cooperate in the conducting of a Joint 
special study, that party shall Inform the 
opposing party. In writing with a copy served 
upon the Commission, of the reasons for not 
performing similar special studies. Either 
party or both parties Jointly may request 
the Commission to hold a prehearing con¬ 
ference to determine whether or not special 
studies should be conducted by both parties 
to the controversy. 

Prehearing Conferences. In order to assist 
expedited handling we intend to oversee the 
proceeding, from the date of filing a notice 
of intent to file a complaint. Thus. If areas 
of disagreement develop between the rail¬ 
road parties involved, the Commission, upon 
Joint or Individual request of the parties, 
stands ready to hold Informal prehearing 
conferences to help resolve disputes. 

In matters other than those pertaining to 
the right of discovery, the hearings will be 
only advisory In nature. However, if the 


Commission should determine at the request 
of either party that special studies should 
be conducted, the failure of one party to 
conduct such special studies shall con¬ 
stitute a prima facie presumption that the 
special study or studies conducted by the 
other party are the most accurate. 

Formai. Complaint 

Case-in-Chief. The party filing a formal 
complaint must in accordance with section 
15(6) (d) "attach thereto all of the evidence 
in support of their position" and that there¬ 
after complainant may file "only rebuttal 
or reply evidence unless otherwise directed 
by order of the Commission." All underlying 
papers In support of complainant’s case-in- 
chief shall be made available to defending 
carriers upon their request. 

Formal Complaint Preceded by Notice of 
Intent to File Procedure . Within 30 days of 
service of the formal complaint and case¬ 
in-chief by the complaining carriers, the 
defending carrier or carriers 6hall file an 
answer and their case-In-rebuttal. If the 
defendant carriers have filed a notice of 
intent to file a cross complaint, they 
shall file, in addition to an answer, their 
rebuttal case or case-ln-chlef for affirmative 
relief. Failure to submit a case In chief by 
cross complaint within 30 days of the service 
of the complaint (or such other period of 
time as the Commission may provide for 
good cause shown) shall result In the dis¬ 
missal of the cross complaint for lack of 
prosecution. The affirmative relief sought 
in the dismissed cross complaint may not 
be re instituted by the filing of a complaint 
until after the pending formal complaint is 
decided. 

Once the formal complaint and other 
pleadings and evidence referred to above 
have been filed, the parties may submit 
thereafter only rebuttal or reply evidence 
unless otherwise directed by order of the 
Commission. All divisions proceedings will 
be handled under modified procedure, in 
accordance with the Commission’s Rules of 
Practice, and oral hearing, if any, will be 
held only upon order of the Commission for 
the purpose of cross examination as to ma¬ 
terial Issues of fact In dispute or for the 
purpose of submitting rebuttal or reply evi¬ 
dence. The parties to complaint proceedings 
involving divisions of revenue will be per¬ 
mitted to file briefs containing arguments 
and proposed findings of fact and conclu¬ 
sions of law. A brief schedule will be an¬ 
nounced in individual proceedings. However, 
In no event will briefs be permitted to be 
filed later than 12 months from the filing 
of the complaint. 

The use of discovery In complaint proceed¬ 
ings. commenced following Intent to file pro¬ 
cedures. Is not contemplated. It is antici¬ 
pated that the full right of discovery will 
have been exercised under the notice of In¬ 
tent to file procedures. 

Formal Complaint Not Preceded by Notice 
of Intent to File Procedures. The case-ln- 
chlef attached to the complaint must have 
been prepared In accordance with the guide¬ 
lines set forth In Appendix B hereto. Defend¬ 
ant’s (or defendants’) answer due 30 days 
from the filing of the formal complaint, 
should specify In detail how. If it is alleged, 
the case-ln-chlef falls to conform to the 
Appendix B guidelines. Failure to conform to 
the Appendix B guidelines may result in an 
order dismissing the complaint without the 
necessity of defendant or defendants filing a 
rebuttal case. 

If, after Initial examination, It Is deter¬ 
mined that complainant has submitted the 
required data, defendants will be accorded 6 
months, with the right of discovery, to sub¬ 
mit their rebuttal case. 


Procedural Rules and Evidentiary Pre¬ 
sumptions Applicable to All Formal Divisions 
of Revenue Complaint Proceedings. In order 
to carry out the new statutory provisions sub¬ 
stantially shortening the time span for de¬ 
ciding divisions of revenue cases under sec¬ 
tion 15(6) of the Act. the following pro¬ 
cedural rules and evidentiary presumptions 
are established: (a) any allegation of inef¬ 
ficiency must be pleaded affirmatively; (b) 
matters Involving elements of profit and In¬ 
come tax. passenger, commuter and LCL de¬ 
ficits shall no longer be treated as proper 
Items of expense In developing fully allocated 
costs (see Rules to Govern Assembling & 
Presenting Cost Evidence. 337 I.C.C. 298 
(1970)). but shall be treated solely under the 
Issue of revenue need; (c) the same divi¬ 
sional basis should apply uniformly on all 
"border point" traffic, which is defined as 
traffic originated or terminated at one point 
on the territorial border. Interchanged at 
another border point, and then transported 
Into the Interior of either territory: and (d) 
absent valid cost evidence to the contrary, 
origin and destination terminal costs of a 
Joint-line through movement shall be 
deemed to be the same. 

Set forth In Appendix C are proposed reg¬ 
ulations based upon the discussion In this 
notice. The?© regulations only apply to pro¬ 
ceedings instituted upon complaint, with or 
without the filing of a notice of intent. Dur¬ 
ing the course of this rulemaking proceed¬ 
ing. we will consider whether It is necessary 
to develop specific rules for proceedings 
brought on the Commission’s own motion. 

Proposed Amendment of Part 1109, Title 
49 of The Code of F^eral Regulations, by 
Addition of Rules. Standards and Procedures 
For The Conduct Of Proceedings For The 
Adjustment Of Divisions of Joint Rates Or 
Fares. 

49 CFR Chapter X Is amended by adding a 
new Part 1109—Requirements and Proced¬ 
ures Relating to Railroad Revitalization and 
Regulatory Reform Act of 1976 consisting of 
fi 1109.5 as follows: 

§ 1109.5 Expeditious handling of divi¬ 
sions of revenue eases. 

(a) Prior to (1) the filing of a notice of 
intent to file a complaint or (2) the filing of 
a formal complaint in a divisions case, it 
must be shown that the complainant or pro¬ 
spective complainant, during the 6-month 
period Immediately prior to filing, willingly 
sought to negotiate the divisions arrange¬ 
ment in issue but failed, and as proof thereof 
such party must submit to the Commission 
a verified statement summarizing the nego¬ 
tiations and a specification of the areas 
where agreement could not be reached. Fail¬ 
ure to submit such a verified statement shall 
result in dismissal of a notice of Intent to 
file a complaint or denial of a formal com¬ 
plaint. 

(b) The original of each notice of intent 
to file a formal complaint or amendment 
thereto must be accompanied by copies in 
sufficient number to enable the Commission 
to serve one upon each participating carrier, 
including each receiver or trustee, and retain 
six copies In addition to the original. The 
Commission will serve notices of Intent to 
file formal complaints and amended notices 
thereof in the same manner as provided for 
service of formal complaints under Rule 84 
of the Commission’s General Rules of Prac¬ 
tice. 

(c) The notice of Intent to file a com¬ 
plaint shall specify with exactness (1) the 
traffic and Joint rates concerning which an 
adjustment of divisions is sought. (11) the 
territorial scope of the traffic Involved, (111) 
the railroads which participate in such joint 
rates, and (lv) the present and proposed 
divisional basis. 
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(d) The party filing a notice of Intent shall 

(i) indicate when the filing of a formal 
complaint Is contemplated, (11) exercise due 
diligence to meet such filing date, and (ill) 
file a formal complaint within a reasonable 
period of time after the filing of a notice 
of Intent. 

(e) The party filing a notice of Intent shall 
every 3 months, with copies to potential 
defendants, advise the Commission of the 
anticipated date for the filing of a formal 
complaint. Letter replies by potential defend¬ 
ants will be permitted. Repeated postpone¬ 
ments of the anticipated date for filing a 
formal complaint shall establish a lack of 
due diligence and in that event an order will 
be entered dismissing the notice of intent 
to file a complaint. 

(f) A party served with a notice of Intent 
to file a formal complaint shall within 3® 
days of such notice advise the Commission 
In the manner set forth in rule (b) above 
of Its intent to file a cross complaint. If a 
party served with a notice to file a formal 
complaint does not Intend to file a cross 
complaint no action under this rule need 
be taken. 

(g) Notice of intent to file cross complaints 
shall be subject to the same rules applicable 
to notice to file a formal complaint. 

(h) Cross complaints shall be subject to 
the same rules applicable to formal com¬ 
plaints. 

(I) Notice of intent to file a cross com¬ 
plaint shall be consolidated with a notice 
to file a complaint The cross complaint must 
be filed within 30 days of the filing of the 
formal complaint. Failure to submit the cross 
complaint when due shall result in its dis¬ 
missal and tne affirmative relief sought may 
not be reinstituted until after the pending 
formal complaint is decided. 

(J) Discovery should be utilized to assem¬ 
ble evidence of the type referred to in Ap¬ 
pendix B hereto. 

(1) A party filing a notice of intent to 
file a complaint shall be accorded the right 
to discovery applicable to orally heard cases. 
The same right of discovery shall be accorded 
the opposing party, provided that the oppos¬ 
ing party has notified the Commission within 
30 days of being served with the notice of 
intent to file a complaint that it intends 
to exercise its right of discovery. 

(2) Parties to a formal complaint, insti¬ 
tuted after the notice of intent to file a com¬ 
plaint procedure have been followed, shall 
not, unless specifically ordered by the Com¬ 
mission, be permitted to exercise discovery. 
It is anticipated that the full right of dis¬ 
covery will have been exercised under the 
notice of intent to file procedures. 

(3) If a formal complaint is filed by a 
‘party that did not utilize the notice of intent 
to file procedures, the right of discovery shall 
only be granted to the opposing party. This 
right may be exercised by the opposing party 
within 6 months of the filing of the com¬ 
plaint. 

(k) Joint traffic studies shall be conducted 
under the "notice of Intent to file a com¬ 
plaint" procedure in those instances where 
the opposing party has either notified the 
Commission of its Intent (1) to file a cross 
complaint or (2) to exercise its right of dis¬ 
covery. A Joint study of the traffic in issue, 
utilizing the guidelines specified in Appendix 
B hereto shall commence 30 days after either 
of the above options has been elected and 
shall be completed within 6 months, unless 
otherwise ordered by the Commission. 

(l) Cost studies shall be prepared indi¬ 
vidually by the parties, and shall be com¬ 
pleted within 6 months after the preparation 
of the Joint traffic study, unless otherwise 
ordered by the Commission. The cost studies 
shall be developed in accordance with Rail 
Form A properly adjusted to reflect the 


characteristics of the traffic in issue and 
properly updated to a current level In ac¬ 
cordance with the guidelines specified in 
Appendix B hereto. 

(m) Special studies shall be governed by 
the following procedure: 

(1) Within 30 days of the commencement 
of the cost study set forth in (1) above a 
party desiring to conduct a special study 
shall notify the party on the other side of the 
controversy, in writing with a copy to the 
Commission, of the purpose of the special 
study and the cost and time such special 
study will entail. 

(2) If the party so notified is willing to 
conduct a slmiiar special study or cooperate 
In the conducting of a Joint special study, the 
parties may proceed with the special study 
after first advising the Commission of the 
additional time, if any, needed to complete 
the project. 

(3) If the party so notified is unwilling 
to conduct a similar special study, that party 
shall so inform the party on the other side 
of the controversy, in writing with a copy to 
the. Commission, of the reasons for not per¬ 
forming similar special studies. 

(4) Either party or both parties Jointly 
may request the Commission to hold a pre¬ 
hear! ng conference to determine the need for 
the special study. 

(n) Prehearing conferences may be 
scheduled to resolve the validity of dis¬ 
covery requests. Prehearing conferences will 
also be used to expedite the procedures and 
to determine the need for special studies. If 
It is determined that special studies should 
be conducted and a party fails to conduct 
such special study or studies, prlma facie 
status will be accorded the special study con¬ 
ducted by the other party in the ensuing 
formal complaint proceeding. 

(o) Complainant must submit its case-in¬ 
chief at the time the formal complaint is filed 
and formally docketed. All underlying papers 
in support of a case-ln-chief shall be made 
available to the other side, upon request. 

(p) Defending carrier or carriers must 
within 30 days of service of the formal com¬ 
plaint file an answer. 

(q) If the formal complaint was not pre¬ 
ceded by a notice to file a complaint, the 
answer should specify, if alleged, how the 
case-in-chlef fails to conform to Appendix B 
guidelines. Failure to conform to guidelines 
set forth in Appendix B hereto shall result 
in an order dismissing the complaint. 

(r) If the formal complaint was preceded 
by a notice to file a complaint, then the case¬ 
in-rebuttal must be filed with the answer. 
All underlying papers in support of a case-in¬ 
rebuttal shall be made available to the other 
side, upon request. 

(s) If the formal complaint was not pre¬ 
ceded by a notice of intent to file a complaint, 
and the proceeding is not dismissed for fail¬ 
ure of complainant to conform to the guide¬ 
lines of Appendix B hereto, then defending 
carrier or carriers must submit their case¬ 
in-rebuttal within 6 months of the filing 
of the complaint. 

(t) Unless otherwise ordered by the Com¬ 
mission, divisions cases will be handled under 
the modified procedure, and oral hearing, if 
any, will be held only for cross examination. 

(u) Once the formal complaint and both 
case-in-chief and in rebuttal have been sub¬ 
mitted, the parties may thereafter submit 
only reply evidence unless otherwise directed 
by order of the Commission. In any event, the 
complainant must go forward with its case 
in an expeditious manner or otherwise the 
Commission may dismiss the complainant 
for lack of prosecution. Dilatory tactics by 
either party will not be tolerated. 

(v) The following procedural rules and 
evidentiary presumptions are established: 
(1) any allegation of Inefficiency must be 
pleaded affirmatively; (2) matters involving 


elements of profit and income tax, passenger, 
commuter and LCL deficits shall no longer 
be treated as proper Items of expense in de¬ 
veloping fully allocated costs (see Rules to 
Govern Assembling Presenting Cost Evi¬ 
dence, 337 I.C.C. 298 (1970)), but shah be 
treated solely under the issue of revenue 
need; (3) the same divisional basis should 
apply uniformly on all "border point" traffic, 
which is defined as traffic originated or ter¬ 
minated at one point on the territorial bor¬ 
der. interchanged at another border point, 
and then transported Into the interior of 
either territory; and (4) absent valid cost 
evidence to the contrary, origin and destina¬ 
tion terminal costs of a Joint-line through 
movement shall be deemed to be the same. 


Appendix A 

AMENDED SECTION 13 («) OP THE INTERSTATE 
COMMERCE ACT 

Sec. 16(6) (a) Whenever, after full hear¬ 
ing upon complaint or upon Its own initia¬ 
tive, the Commission is of opinion that the 
divisions of Joint rates, fares, or charges, ap¬ 
plicable to the transportation of passengers 
or property, are or will be unjust, unreason¬ 
able, inequitable, or unduly preferential or 
prejudicial as between the carriers parties 
thereto (whether agreed upon by such car¬ 
riers, or any of them, or otherwise estab¬ 
lished). the Commission shall by order pre¬ 
scribe the Just, reasonable, and equitable di¬ 
visions thereof to be received by the several 
carriers, and in cases where the Joint rate, 
fare, or charge was established pursuant to 
a finding or order of the Commission and 
the divisions thereof are found by it to have 
been unjust, unreasonable, or inequitable, or 
unduly preferential or prejudicial, the Com¬ 
mission may also by order determine what 
(for the period subseouent to the filing of 
the complaint or petition or the making of 
the order of investigation) would have been 
the Just, reasonable, and equitable divisions 
thereof to be received by the several carriers, 
and require adjustment to be made in ac¬ 
cordance therewith. In so prescribing and 
determining the divisions of Joint rates, 
fares and charges, the Commission shall give 
due consideration, among other things, to 
the efficiency with which the carriers con¬ 
cerned are operated, the amount of revenue 
required to pay their respective operating 
exoenses, taxes, and a fair return on their 
railway prooerty held for and used In the 
service of transportation, and the impor¬ 
tance to the public of the transportation 
services of such carriers: and also whether 
any particular participating carrier is an 
originating, intermediate, or delivering line, 
and any other fact or circumstance which 
would ordinarily, without regard to the mile¬ 
age haul, entitle one carrier to a greater or 
less proportion than another carrier of the 
Joint rate, fare or charge. 

(b) Notwithstanding any other provision 
of law, the Commission shall, within 180 
days after the date of enactment of this sub¬ 
division, establish, by rule, standards and 
procedures for the conduct of proceedings 
for the adjustment of divisions of Joint rates 
or fares (whether prescribed by the Commis¬ 
sion or otherwise) in accordance with the 
provisions of this paragraph. The Commis¬ 
sion shall Issue a final order in all such pro¬ 
ceedings within 270 days after the submis¬ 
sion to the Commission of a case. If the 
Commission Is unable to issue such a final 
order within such time. It shall Issue a re¬ 
port to the Congress setting forth the rea¬ 
sons for such Inability. 

(c) All evidentiary proceedings conducted 
pursuant to this paragraph shall be com¬ 
pleted, in a case brought upon a complaint 
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'within 1 year following the filing of the com¬ 
plaint, or, in a case brought upon the Com¬ 
mission’s initiative, within 2 years following 
the commencement of such proceeding, un¬ 
less the Commission finds that such a pro¬ 
ceeding must be extended to permit a fair 
and expeditious completion of the proceed¬ 
ing. If the Commission Is unable to meet any 
such time requirement, it shall issue a re¬ 
port to the Congress setting forth the reasons 
for such inability. 

(d) Whenever a proceeding for the adjust¬ 
ment of divisions of Joint rates or fares 
(whether prescribed by the Commission or 
otherwise established) is commenced by the 
filing of a complaint with the Commission, 
the complaining carrier or carriers shall (i) 
attach thereto all of the evidence In support 
of their position, and (11) during the course 
of such proceeding, file only rebuttal or reply 
evidence unless otherwise directed by order 
of the Commission. Upon receipt of a notice 
of Intent to file a complaint pursuant to this 
paragraph, the Commission shall accord, to 
the patry filing such notice, the same right 
to discovery that would be accorded to a 
party filing a complaint pursuant to tills 
paragraph. 

Appendix B 

SUGGESTED GUIDELINES POE PREPARATION AND 
SUBMISSION OF RELEVANT DATA BY THE PA TIES 

General* It is the intent of the Commission 
that the opposing parties will cost out traffic 
studies and file the results In summary form 
showing comparisons with the revenues on 
both an "as settled basis*’ and an "as pro¬ 
posed basis." The detail described below need 
not be filed with the Commission but must 
be available on request. 

Traffic Study . All railroads which partici¬ 
pate In the Joint rates shall develop a Joint 
study of the issue traffic for the most current 
calendar year available. The study shall In¬ 
clude a probability sampling of the actual 
traffic handled during Identical time periods 
for each study carrier. 

The study carriers shall consist of all rail¬ 
roads which derive operating revenues from 
the issue traffic. The Issue traffic consists of 
those shipments * on which the freight rates 
or charges will be affected by a change in the 
percentage used to divide the through reve¬ 
nue. From the traffic study, the total through 
revenue and the revenue as settled under the 
present basis of divisions, and as proposed 
should be developed and submitted Into evi¬ 
dence. Any accessorial charges which are di¬ 
vided on a basis other than that used to 
determine the present division percentages 
shall be separated and shown as a separate 
item. The present method of dividing these 
accessorial charges also must be explained. 

The railroads must take their sample of 
the Issue traffic handled by the study carriers 
according to acceptable standards of prob¬ 
ability sampling principles and practices and 
shall explain and evaluate the probability 
sample from the standpoint of purpose, sam¬ 
ple design (Including explanation of estima¬ 
tion procedure and disclosure of sampling 
errors for derived characteristics), quality 
oontrol aspects involved in processing and 
tabulating data and statistical analyses per¬ 
formed on the sampled data. Although not 
adopted by the Commission, attention is 
called to a staff report. "Guidelines for the 
Presentation of the Results of Sample Stud¬ 
ies." February 1, 1971, available from the 
Superintendent of Documents. 


* The term "shipments" shall be construed 
to Include "passengers" Insofar as applicable 
to divisions disputes involving transporta¬ 
tion of passengers. In such cases, the traffic 
study shall include the number of revenue 
passengers and revenue passenger miles. 


The traffic study shall develop the follow¬ 
ing characteristics, as appropriate: 

(1) Commodity or commodities; 

(2) Types of car and trailer; 

(3) Weight of lading, billed and actual; 

(4) Short line mileages (average or way 
and through, loaded and empty) for each 
segment of the Joint movements; 

(5) Types of traffic. Including northbound, 
southbound, etc., originating line, interme¬ 
diate line, terminating line; 

(6) Transit or non-transit; and, 

(7) TOFC by plan number. 

The traffic study shall Include collection 
of divisions and other revenue data for each 
sample carload on a railroad by railroad basis. 
An individual railroad total and/or a ter¬ 
ritorial total, as applicable, shall be aggre¬ 
gated for each type of traffic referred to In 

(6) above. 

The following additional information, as 
appropriate, shall be obtained for each sam¬ 
ple carload of Issue traffic: 

(1) Route of movement mileages for each 
segment of the Joint movements, separately 
for each involved carrier. Including mileages 
over class II and switching and terminal 
companies. These mileages should reflect 
loaded and empty movement in way and 
through trains; 

(2) Tare weight of the cars and trailers; 

(3) Number and identification of Inter¬ 
change and in ter train switching points for 
each carrier involved in the through move¬ 
ments; 

(4) Identification and trailing weight of 
the trains in which each sample carload 
moved; 

(5) Identification and horsepower of the 
motive power used for each train referred to 
in (4) above; 

(6) Identification of accessorial services; 

(7) Computation of (loaded and empty) 
car-days spent at origin, destination and 
intermediate points and transit time; 

(8) Identification of all empty route of 
movement mileage and car days associated 
with movement of the sample traffic cars; 

(9) Identification of switching absorp¬ 
tions; and, 

(10) Identification of platform service at 
origin and destination where service is per¬ 
formed under the line-haul rate. 

Cost Study. Each Class I railroad which 
participates in the Joint rates also should 
prepare a cost study. Rail Form A, Public 
Statement 1F1-73, entitled Formula for use 
in Determining Rail Freight Service Costs, 
published by the Commission's Bureau of 
Accounts, may be used to develop freight 
service unit costs. Also, Rail Form A. modi¬ 
fied as necessary, may bo used to develop 
service unit costs for each Class II line-haul 
railroad, the modifications maintaining the 
same basic separations of expenses between 
terminal and line-haul as set forth in Rail 
Form A. Costs of switching and terminal 
companies shall be excluded from Rail Form 
A service unit costs and the actual line-haul 
absorptions substituted therefor. If adjust¬ 
ments are made to the Rail Form A service 
unit costs, special studies used to support 
such adjustments shall be submitted so that 
the procedures employed In these studies 
may be readily evaluated. The cost studies 
shall reflect the railroads* expenses and sta¬ 
tistics for the same annual period utilized 
In developing the traffic study data. The final 
adjusted service unit costa shall then be 
applied to the traffic study service units for 
each sample carload on a railroad by railroad 
basis. Totals shall then be aggregated for 
each railroad and/or territory for each of the 
types of traffic subject to the affected 
divisions. 

The Individual railroad’s traffic service 
units as developed from Its respective traffic 
study shall be used in the cost analyses by 


all railroads or groups of railroads in develop¬ 
ing costs at the variable and fully allocated 
cost levels with the constant cost distributed 
on the ton and ton-mile basis. 

Terminal costs shall reflect: 

(1) Type of car used by the sample traffic 
cars; 

(2) Actual lading weight of the sample 
traffic cars; 

(3) Special service costs at origin and des¬ 
tination applicable to the specific traffic at 
issue; 

(4) Car-day costs based on actual car-days 
of the empty and loaded car at origin or des¬ 
tination of the sample traffic cars; 

(5) Trailer-day costs based on actual trail¬ 
er-days of the empty and loaded trailers at 
origin and destination of the sample traffic 
trailers; 

, (6) Switching costs at origin or destination 
applicable to the sample traffic cars; and, 

(7) Station clerical costs at origin and des¬ 
tination applicable to the specific traffic at 
issue. 

Line-haul costs shall reflect: 

(1) Type of car used by the sample traffic 
cars; 

(2) Actual lading weight of the sample 
traffic cars; 

(3) Route of movement mileage (loaded 
and empty) In average, way or through trains 
of sample traffic cars. Including loaded back¬ 
haul mileage as required; 

(4) Tare weight of sample traffic CArs; 

(5) Trailing weight of trains In which the 
sample traffic cars move; 

(6) Number of diesel units on trains in 
which the sample traffic cars move; 

(7) Helper services applicable to sample 
traffic; 

(8) Car days in transit for the loaded 
movement of the sample traffic cars plus 
allowance for empty time; 

(9) Exclusion of car-days Incurred on sam¬ 
ple cars attributable to accessorial service not 
included In the line-haul rate; and. 

(10) Exclusion of platform service costs 
where the revenue Is collected as a separate 
charge and platform service is not Included 
as a portion of the line-haul rate. 

Line-haul switching costs shall reflect: 

(1) The number of interchanges of rail care 
handling sampling traffic; 

(2) The number of highway Interchanges 
of trailers handling sample traffic; 

(3) The number of Intertrain and intra- 
train switches of sample traffic care; 

(4) Car days at Interchange, lntertraln and 
lntratrain switching points of sample traffic 
cars plus allowances for empty time; and, 

(5) Trainer days at Interchange, lntertraln 
and lntratraln switching points of Bample 
traffic trailers plus allowances for empty time. 

Additional Cost Considerations. Accessorial 
revenues and associated costs shall he ex¬ 
cluded to the extent these services are not 
included in the line-haul rate. 

Accounting and operating records of each 
such study carrier as obtained from the an¬ 
nual report to the Interstate Commerce Com¬ 
mission, operating reports and special studies 
shall be used in the development of the unit 
costs for each participating carrier. 

Unit costs for interchange services shall be 
applied per interchange rather than on a car- 
mile basis. Where sample traffic originates or 
terminates on a connecting line-haul or 
switching and terminal company that re¬ 
ceives an absorption for its switching serv¬ 
ices. the line-haul carrier shall apply Its 
Interchange unit cost per car plus the ab¬ 
sorption at that point and eliminate the orig¬ 
ination or termination switching cost, as 
applicable. 

Unit costs Tor lntertraln and lntratraln 
switching shall be applied on a per switch 
basts rather than a car-mile basis. 

Train mile unit costs shall reflect the ac¬ 
tual number of diesel units In the trains 
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handling the sample traffic cars. Train mile 
unit costs should also reflect the trailing 
weight of the trains handling the sample 
traffic cars. 

Marine-operation costs shall be excluded 
from computation of the unit costs and ap¬ 
plied on a direct basis including appropriate 
departmental and general overheads. 

Revenue Need Evidence. Ea?h railroad or 
group of railroads which participates In the 
joint rates or fares should submit evidence 
of system revenue needs. For this purpose, 
the following specific data and Information, 
combined where appropriate into applicable 
carrier groupings, shall be submitted: 

(1) Selected financial data of the kind 
prescribed for the Schedule A filings, as pre¬ 
scribed and defined in Ex Parte No. 290. Pro¬ 
cedures Governing Rail General Increase 
Proceedings (351 ICC 619 and 620). 

(2) Income and sum of money data of the 
kind prescribed and defined for Schedule B 
i Part I, column (a) through (c) only) in Ex 
Parte No. 290, supra. 

For the purposes of compiling these data 
“base year—actual" shall be the same annual 
period utilized in developing the traffic and 
cost study data suggested herein. If relevant, 
the carriers may. at their option, provide in 
addition to these data cost of capital studies 
or any other evidence having a direct bearing 
on their revenue needs to earn a fair return 
on rail property held for and used In the 
service of transportation. Also, In Instances 
where the system re~en**e needs of the op¬ 
posing parties are markedly different, the 
carriers may wish to allocate a portion of such 
overall revenue need to the traffic at Issue. In 
such cases, the allocation scheme employed 
should be fully explained, a^d where neces¬ 
sary. supported by a detailed, Independent 
study of the revenue contributions to system 
revenu-s generated bv the Issue traffic. In in¬ 
stances where passenger and/or commuter 
operations are subsidized, such fact3 and at¬ 
tendant circumstances should be fully dis¬ 
closed. including a detailed accounting of 
the subsidies relative to total revenue. 

|FR Doc. 76-11200 Filed 4-16-76:8:45 am| 

DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
[ 21 CFR Part 1308 ] 
DEXTRORPHAN 

Removal From Schedule I of Schedules of 
Controlled Substances 

Dextrorphan is a controlled substance 
listed in Schedule I of the Comprehen¬ 
sive Drug Abuse Prevention and Con¬ 
trol Act of 1970 121 U.S.C. 812(c) Sched¬ 
ule I (a) (13); 5 1308.11(b) (13), Title 21 
of the Code of Federal Regulations 
1 CFR> J. 

On November 14, 1974, the Drug En¬ 
forcement Administration received a pe¬ 
tition for the initiation of proceedings to 
remove dextrorphan from control under 
the Act. The petitioner is Hoffman-La - 
Roche, Inc. 

By a letter dated November 20, 1974, 
the Drug Enforcement Administration 
notified Hoffman-LaRoche, Inc., that the 
above petition has been accepted for 
filing in accordance with 21 CFR § 1308.- 
44(c). Notice of acceptance for filing of 
this petition was published in the Fed¬ 


eral Register. Vol. 39, No. 237, Monday, 
December 9, 1974. 

The Drug Enforcement Administration 
has reviewed and evaluated the petition 
in order to determine whether the 
grounds upon which the petitioner relies 
are sufficient to justify the initiation of 
the requested proceedings. 

Based upon the investigations of the 
Drug Enforcement Administration and 
upon the scientific and medical evalua¬ 
tion and recommendation of the Secre¬ 
tary of Health, Education, and Welfare, 
received pursuant to Section 201(b) of 
the Act <21 U.S.C. 811(b)), the Admin¬ 
istrator of the Drug Enforcement Ad¬ 
ministration finds that dextrorphan does 
not have sufficient potential for abuse or 
abuse liability to justify its continued 
control in any schedule under the Act. 

Therefore, under the authority vested 
in the Attorney General by Section 201 
(a> of the Act (21 U.S.C. 811(a)), and 
delegated to the Administrator of the 
Drug Enforcement Administration by 
regulations of the Department of Justice 
(28 CFR Part O), the Administrator 
hereby proposes that CFR 1308.11(b) be 
amended as follows: 

§ 1308.11 Schedule I. 

* • • • « 

(b) Opiates—Unless specifically ex¬ 
cepted or unless listed in another sched¬ 
ule. any of the following opiates, includ¬ 
ing their isomers, esters, ethers, salts, 
and salts of isomers, esters, and ethers, 
whenever the existence of such isomers, 
esters, ethers, and salts is possible within 
the specific chemical designation: 


(1) Aceytlmethadol_ 9601 

(2) Allvlprodine_ 9602 

(3) Alphacetylmethadol _ 9603 

(4) A1 phameprodIne_ 9604 

(5) Alpiiamethadol_ 9605 

( 6 ) BenzcUildine_ 9G06 

(7) Betacetylmethadol_ 9607 

( 8 ) Betameprcdlno_ 9608 

(9) Betamethadol_ 9609 

(10) Betaprodine_ 9611 

(11) Clonltazene_ 9612 

( 12 ) Dextromoramide_ 9613 

(13) Dlampromide_ 9615 

(14) Dlethylthlambuten*_ 9816 

(15) Dlmenoxadol_ 9617 

(16) Dimepheptanol_ 9618 

(17) Dimethylthiambuten© _ 9619 

(18) Dloxaphetyl butyrate_ v: . 9021 

(ID) D1 pip an one_ 9622 

( 20 ) Ethylinethyl thiambu tone_ 9623 

(21) Etonltazene_ 9624 

(22) Etoxorldine _ 0625 

(23) Furethidine_ 9626 

(24) Hydroxypeth id Ine_ 9627 

(25) Ketobemldone_ 9628 

(26) Levomoramlde_ 9629 

(27) Levophenacylniorphau_ 9631 

(28) Morpheridine_ 9632 

(29) Noracymethadol _ 9633 

(30) Norlevorphanol_ 9334 

(31) Normethadone_ 9635 

(32) Norpipanone _ 9636 

(33) Phenadoxone_ 9637 

(34) Phenamproxnide_ 9638 

(35) Phenomorphan __ 9647 

(36) Phenoperldine _ 9641 


(37) Plritramlde —. 9642 

(38) Proheptozine_ 9643 

(39) Properl dine_ 9644 

(40) Propiram_ 9619 

(41) Race m or amide_ 9645 

(42) Trimeperidine_ 9646 

• * • • • 


All interested persons are invited to 
submit their comments or objections in 
writing regarding this proposal. These 
comments or objections should state with 
particularity the issues concerning which 
the person desires to be heard. Com¬ 
ments and objections should be submit¬ 
ted in quintuplicate to the Administra¬ 
tor. Drug Enforcement Administration, 
United States Department of Justice. 
1405 Eye Street, N.W.. Washington. D.C. 
20537, Attention: DEA Federal Register 
Representative* and must be received on 
or before May 25, 1976. 

In the event that an interested party 
submits objections to this proposal which 
present reasonable grounds for this rule 
not to be finalized and requests a hearing 
in accordance with 21 CFR 1308.45, the 
party will be notified by registered mail 
of the time and place that the hearing 
will be held. If objections submitted do 
not present such reasonable grounds, the 
party will be so advised by registered 
mail. 

If no objections presenting grounds for 
a hearing on the proposal are received 
within the time limitations, or all in¬ 
terested parties waive or are deemed to 
waive their opportunity for a hearing or 
to participate in a hearing, the Adminis¬ 
trator, after giving considerations to 
written comments and objections, will is¬ 
sue his final order pursuant to 21 CFR 
1308.48 without a hearing. 

Dated: April 8, 1976. 

Jerry N. Jenson, 

Deputy Administrator , 

Drug Enforcement Administration. 

[FR Doc.76-11249 Filed 4-16-76; 0:45 am| 

[21 CFR Part 1311] 
CONTROLLED SUBSTANCES 

Registration of Importers and Exporters; 

Correction 

In FR Doc. 76-9664 appearing at page 
14399 in the Federal Register of April 5, 
1976, paragraph (f) of § 1311.42 appear¬ 
ing on page 14400 is corrected in the 
tenth line of that paragraph by adding 
the number, M <6>’\ immediately follow¬ 
ing the letter “(c> *\ and immediately be¬ 
fore the number. “(ii>". 

The time period for filing comments, 
objections and requests for hearing is 
extended to May 25, 1976. 

Dated: April 13,1976. 

Peter B. Bensinger. 

Administrator , 

Drug Enforcement Administration. 

(FR Doc.76-11248 Filed 4-16-70;8:45 am I 
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Thi* section of the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Notices 
of hearings and investigations, committee meetings, agency decisions and rulings, delegations of authority, filing of petitions and applications 
and agency statements of organization and functions are examples of documents appearing In this section. 


DEPARTMENT OF THE TREASURY 

Comptroller of the Currency 

NATIONAL ADVISORY COMMITTEE ON 

BANKING POLICIES AND PRACTICES 

Meeting 

A meeting of the National Advisory 
Committee on Banking Policies and 
Practices will be held May 3. 1976 at the 
Watergate Hotel, Washington, D.C. The 
meeting will be from 9:00 a.m. until 4:15 
p.m. with a lunch break from 12:15 to 
1:15. The meeting will be open to the 
public and interested persons will be ad¬ 
mitted on a first come basis. 

Topics to be discussed in the morning 
•session will include CBCTs, the City of 
New York, Real Estate and Disclosure. 
In the afternoon session topics will in¬ 
clude Regional Economic situation and 
Regulatory Reform. 

Persons or groups planning to make 
statements, please submit three copies 
to Mr. Robert A. Baer, Jr., Office of the 
Comptroller of the Currency, Washing¬ 
ton, D.C. 20219, prior to April 28, 1976. 

Dated: April 14.1976, 

Tseal] James E. Smith, 

Comptroller of the Currency . 

[FR Doc.76-11187 Piled 4-16-76;8:45 am] 


Internal Revenue Service 

TAX FORMS COORDINATING 
COMMITTEE 

Public Hearings on Individual Income Tax 

Returns—Form 1040 and Form 1040A 

A notice requesting comments and 
suggestions for improving all tax forms, 
instructions and related schedules ap¬ 
peared in the Federal Register for 
March 4, 1976 (41 FR 9398). The final 
date for submitting material is May 14, 
1976. 

A public hearing, limited to comments 
and suggestions relating to Form 1040 
(and related schedules) and Form 
1040A. will be held on May 27, beginning 
at 10:00 a.m. in the George S. Boutwell 
Auditorium, Seventh Floor, 7400 Corri¬ 
dor, Internal Revenue Building. 1111 
Constitution Avenue N.W., Washington, 
D.C. 20224. If more time is needed, the 
hearings will be continued on May 28. 

Persons who desire to present oral 
comments at the hearing must submit 
written comments and an outline of the 
oral comments to be presented by May 14, 
1976. Such written comments and out¬ 
lines should be submitted to the Com¬ 
missioner of Internal Revenue, Atten¬ 
tion: T:FP, Washington, D.C. 20224. 
Each speaker will be limited to 10 min¬ 
utes for an oral presentation exclusive 
of time consumed by questions and an¬ 


swers thereto. At the conclusion of the 
presentation of comments of persons 
listed in the agenda, to the extent time 
permits, other comments will be received. 

The written comments and outlines of 
persons who have requested to speak at 
the hearing will be available for inspec¬ 
tion and copying on May 21, 1976, in the 
Internal Revenue Service Freedom of 
Information Act Reading Room, Room 
1565, at the above address. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the speakers. Copies 
of this agenda will be available free of 
charge at the hearing, and information 
with respect to its contents may be ob¬ 
tained on May 25, 1976, by telephoning 
(Washington, D.C.) 202-964-6253. 

Dated: April 14,1976. 

John L. Withers, 
Assistant Commissioner 

( Technical ). 

[FR Doc.76-11394 Piled 4-16-76;8:45 am) 


Office of the Secretary 

SMALL BUSINESS ADVISORY 
COMMITTEE ON ECONOMIC POLICY 

Notice of Establishment 

Pursuant to the Federal Advisory 
Committee Act of October 6. 1972 (PX. 
92-463), the Secretary announces the 
establishment of an advisory committee 
entitled the “Small Business Advisory 
Committee on Economic Policy/' 

The purpose of the Committee is to 
provide information and advice to the 
Secretary on the broad range of eco¬ 
nomic issues which from time to time 
affect the small business community. 
The Committee will provide a means of 
liaison and communication between 
Treasury and the small business com¬ 
munity with respect to issues of inflation, 
capital formation, taxation policy, regu¬ 
lation, and other matters which are of 
mutual and material interest to Treas¬ 
ury and the small business community. 

It is in the public interest that the 
Secretary receive the views and recom¬ 
mendations of this Committee because 
of the large and critical role small busi¬ 
ness plays in the economic environment 
of this nation. Establishment of the 
Committee is necessary because there is 
at the present time no effective mecha¬ 
nism to communicate to the Secretary— 
and through the Secretary to the 
nation's economic policymakers—the 
views of small business on questions of 
major economic consequence. 

Membership on the Committee will be 
balanced in terms of the wide variety of 
viewpoints represented and the differing 
functions to be performed. Membership 


will include knowledgeable representa¬ 
tives from small business entities o i 
varying types and sizes, from various geo¬ 
graphical regions, from academic in¬ 
stitutions, and from professional orga¬ 
nizations representing small business. 

Dated: April 15.1976. 

Warren F. Brecht, 
Assistant Secretary 
(Administration *. 

[FR Doc.76-11337 Filed 4-16-76;8:45 am) 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

ADVISORY COMMITTEE ON THE AIR 
FORCE HISTORICAL PROGRAM 

Meeting 

April 1, 1976. 

The Advisory Committee on the Air 
Force Historical Program will meet at the 
James Forrestal Building, Washington, 
D.C., on May 13-14,1976. 

The purpose of the meeting is to ex¬ 
amine the mission, scope, progress, and 
productivity of the Air Force Historical 
Program and make recommendations 
thereon for the consideration of the 
Secretary of the Air Force. 

The meeting will be open for public 
attendance, and will begin at 9:30 a.m. 
on both dates, in Room 8E-069, James 
Forres tal Building. Among the topics on 
the tentative agenda during the meeting 
are: Air Force Historical Progress and 
Problems. Contract Histories, Organiza¬ 
tional Changes, Personnel Plans, and 
Current Status of Historical Projects. 

If additional information is desired, 
contact Lt Col Wood. USAF, Executive 
Office of Air Force History HQ USAF 
(AF/CHO), Washington, D.C. 20314 
telephone 693-7394. 

James L. Elmer, 

Major , USAF. Executive, 
Directorate of Administration. 

[FR Doc.76-11171 Filed 4-16-76:8:45 am) 


Department of the Air Force 
USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

April 13, 1976 

The USAF Scientific Advisory Board 
ad hoc Committee on TOA Signal Sort¬ 
ing and Processing Techniques will hold 
meetings on May 10, 1976 from 8:00 a.m 
to 5:30 p.m. at the Space and Missile 
Systems Organization, Los Angeles, Cali¬ 
fornia. On May 11-12, 1976 meetings will 
be held from 8:00 a.m. to 5:00 p.m. at 
the Lockheed Missiles and Space Com¬ 
pany, Space Systems Division, Sunny¬ 
vale. California. 
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The Committee will receive classified 
briefings and conduct classified discus¬ 
sions relevant to the Air Force TOA 
program. 

The meetings concern matters listed 
in Section 552(b) of Title 5, United 
States Code, specifically subparagraph 
il) thereof, and accordingly will be 
closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat at 
• 202 > 697-8404. 

James L. Elmer. 

Major, USAF, Executive , 
Directorate of Administration. 

| FR Doc.76-11142 Filed 4-16-76:8:45 ami 


USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

April 13, 1976. 

The USAF Scientific Advisory Board 
Electronics Panel will hold meetings on 
May 18 and 19. 1976 from 8:30 a.m. to 
5:00 p.m. at The Pentagon, Washington, 
D.C., Room 5D1021. 

The Panel will receive classified brief¬ 
ings and conduct classified discussions 
on current and proposed data links for 
use with a DME system. 

The meetings concern matters listed 
in Section 552(b) of Title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly the meet¬ 
ings will be closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat at 
<202) 697-8404. 

James L. Elmer. 

Major, USAF, Executive, 
Directorate of Admins tr at ion. 

(FR Dcc.78-11143 Filed 4-16-76:8:45 ami 


Department of the Navy 

CHIEF OF NAVAL OPERATIONS COMMAND 
AND CONTROL AND COMMUNICA¬ 
TIONS ADVISORY COMMITTEE 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (5 
U.S.C. App. I), notice is given that a 
closed meeting of the Chief of Naval Op¬ 
erations Command and Control and 
Communications Advisory Committee 
Iformerly called Chief of Naval Opera¬ 
tions Industry Advisory Committee for 
Telecommunications (ClACT) 1 will be 
held on May 26 and 27,1976, at the Naval 
Electronics Systems Command Head¬ 
quarters, Washington, D.C. 20360. The 
meeting will commence at 8:30 a.m. on 
both days. 

The purpose of the meeting is to solicit 
the advice of the committee concerning 
command and control and communica¬ 
tions developments being undertaken by 
the Navy. All matters which will be under 
consideration at this meeting are of a 
sensitive classified nature and are re¬ 
quired by Executive order to be kept 
secret in the interest of national defense. 
The Secretary of the Navy has therefore 
determined in writing that the public 
interest requires that the meeting be held 


in closed session in its entirety because 
it will be concerned with matters listed 
in section 552(b)(1) of title 5. United 
States Code. 

Dated: April 13,1976. 

Larry G. Parks, 

Captain, JAGC, U.S. Navy, As¬ 
sistant Judge Advocate Gen¬ 
eral (Civil Law). 

(FR Doc.76-11172 FUed 4-16-76:8:45 am) 


PROFESSIONAL EDUCATION ADVISORY 
COMMITTEE, U.S. MARINE CORPS 

Meeting 

Notice is given, pursuant to the Fed¬ 
eral Advisory Committee Act (5 U.S.C. 
App. I), that the Professional Education 
Advisory Committee, U.S. Marine Corps, 
will hold an open meeting on May 27 
and 28, 1976. in room 120, Breckinridge 
Hall. Marine Corps Development and 
Education Command. Quantico. Vir¬ 
ginia. The meeting will convene at 8:30 
a.m.. May 27, and adjourn at 4:30 p.m.. 
May 28. Limited seating will be available. 

The agenda topics will include consid¬ 
eration of command and control rela¬ 
tionships within the Education Center to 
see if more efficient procedures might be 
developed; discussion of student/staff 
ratios; exploration of ways to keep im¬ 
proving the quality of instruction despite 
reductions in operational resources; and 
consideration of the opportunities for 
curriculum change which could result 
from advance knowledge of postgraduate 
student assignments. Any person desiring 
information about'the advisory commit¬ 
tee may write to the Director, Education 
Center, Marine Corps Development and 
Education Command, Quantico, Virginia 
22134. 

Dated: April 13.1976. 

Larry G. Parks, 

Captain, JAGC, U.S. Navy, As¬ 
sistant Judge Advocate Gen¬ 
eral (Civil Law). 

(FR Doc.76-11173 Filed 4-16-76:8:45 amj 

DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

MANUFACTURE OF CONTROLLED 
SUBSTANCES 

Registration 

By Notice dated February 11,1976, and 
published in the Federal Register on 
February 24, 1976; (41 FR 8085), Mallin- 
ckrodt, Inc., Mallinckrodt and Second 
Streets, St. Louis, Missouri 63147, made 
application to the Drug Enforcement Ad¬ 
ministration to be registered as a bulk 
manufacturer of the basic class of con¬ 
trolled substances listed below: 

Drug: Schedule 

Cocaine_ II 

Codeine- II 

Dlhydrocodelne___- II 

Oxycddone_..._- IX 

Diphenoxylate_ II 


Drug: Schedule 

Hydrocod one_ II 

Pethldine-Inter. B_ II 

Methadone_ - II 

Morphine_- II 

Thebaine___ II 

Opium Extracts_- II 

Opium Fluid Extracts_ n 

Opium Tinctures_ II 

Opium Powders_ II 

Opium Granulated_ II 

Methadone-Inter _ II 


No comments or objections having 
been received, and pursuant to Section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
21 CFR 1301.54(el, the Administrator 
hereby orders that the application sub¬ 
mitted by the above firm for registra¬ 
tion as a bulk manufacturer of the basic 
class of controlled substances listed 
above is granted. 

Dated: April 7.1976. 

Peter B. Bensinger, 

Administrator , 

Drug Enforcement Administration. 

(FR Doc.76-11251 Filed 4-I6-76;8:45 am( 


MANUFACTURE OF CONTROLLED 
SUBSTANCES 

Registration 

By Notice dated February 11.1976, and 
published in the Federal Register on Feb¬ 
ruary 24, 1976; (41 FR 8084), the follow¬ 
ing manufacturers made application to 
the Drug Enforcement Administration to 
be registered as bulk manufacturers of 
the basic classes of controlled substances 
listed below: 

Merck & Co., Inc., Dept. A. Bldg. 19, 
Merck Chemical Manufacturing Division, 
Lincoln Avenue, Rahw^ay, N.J. 07065 
(December 23,1975): 


Drug: Schedule 

Apomorphine _ II 

Codeine _ II 

Ethylmorphlne _ H 

Hydrocodon© _ II 

Morphine _ II 

Thebaine_._ II 

Cocaine _._ II 

Anlleridtne .. II 


Smith Kline Chemicals, Division of 
Smithkline Corporation, 1530 Spring 
Garden Street, Philadelphia. PA 19101 


(December 17,1975): 

Drug: Schedule 

4-methoxyamphetamlne_ I 

Amphetamine _ II 


No comments or objections having 
been received, and pursuant to Section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
21 CFR 1301.54(e), the Administrator 
hereby orders that the applications sub¬ 
mitted by each of the above firms for 
registration as bulk manufacturers of 
the basic classes of controlled substances 
listed therein are granted. 

Dated: April 7.1976. 

Peter B. Bensinger, 

Administrator, 

Drug Enforcement Administration. 

(FR Doc.76-11252 Filed 4-16-76:8:45 amj 
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Law Enforcement Assistance 
Administration 

NATIONAL ADVISORY COMMITTEE FOR 
JUVENILE JUSTICE AND DELINQUENCY 
PREVENTION 

Meeting 

Notice is hereby given that the National 
Advisory Committee for Juvenile Justice 
and Delinquency Prevention will meet 
Wednesday, Thursday, and Friday, 
May 5, 6, and 7, 1976 in the Leeward 
Room, Seattle Hilton Hotel. Sixth and 
University, Seattle, Washington. 

The meeting of the Full Committee 
is scheduled to convene at 1:00 p.m., 
Thursday, May 6th, adjourn at 5:00 p.m., 
resume at 9:00 a.m. the following day 
and adjourn at 5:00 p.m. on Friday, 
May 7. 

The Executive Committee will meet 
at 9:00 a.m. on Wednesday, May 5. The 
Advisory Committee for the National 
Institute for Juvenile Justice and Delin¬ 
quency Prevention (The National Insti¬ 
tute Advisory Committee), the Advisory 
Committee on the Concentration of Fed¬ 
eral Effort (The Concentration of Fed¬ 
eral Effort Committee) and the Advisory 
Committee to the Administrator on 
Standards for the Administration of 
Juvenile Justice (The Standards Com¬ 
mittee) will meet from 1:00 p.m. to 5:00 
pjn. on Wednesday, May 5 and from 9:00 
to 12:00 noon on Thursday, May 6. 

All meetings will be open to the public. 
For further information, contact Fred¬ 
erick P. Nader. Acting Deputy Assistant 
Administrator, Office of Juvenile Justice 
and Delinquency Prevention, Law En¬ 
forcement Assistance Administration. 633 
Indiana Avenue, N.W.. Washington, D.C. 
20531. 

Jay A. Brozost. 

Attorney-Advisor, 
Office o/ General Counsel. 

|PH Doc.76-11181 Piled 4-16-76:8:45 amj 

DEPARTMENT OF THE INTERIOR 
Bonneville Power Administration 
SOLICITATIONS AND CONTRACTS 
Legal Review of Procurement Actions 

In accordance with the policy set forth 
in IPR 14-1.352 the following types of 
procurement actions are reviewed by the 
Office of the Regional Solicitor for legal 
sufficiency except in cases of exigency. In 
such instances the Contracting Officer 
orally discusses the matter with the Re¬ 
gional Solicitor’s Office and documents 
his reason for not seeking a formal legal 
review and sends a copy to the Regional 
Solicitor’s Office. 

1. The first advertised solicitation and 
the first negotiated solicitation in each of 
several categories, as listed below, issued 
In each fiscal year, in which the contract 
price is estimated to exceed $10,000, are 
reviewed by the Regional Solicitor’s Of¬ 
fice. The solicitations are sent to the Of¬ 
fice of the Regional Solicitor Immediately 
upon issuance. In the case of negotiated 
solicitations, a copy of the Findings and 
Determination is Included. If the negoti¬ 


ated procurement involves a new or 
imique application of policy, the Find¬ 
ings and Determination is forwarded for 
review prior to issuance of the negotiated 
procurement. 

2. The first advertised contract and 
the first negotiated contract in each of 
the several categories as listed below, in 
which the contract price is expected to 
exceed $10,000, are reviewed by the Re¬ 
gional Solicitor’s Office. The proposed 
contracts are sent to the Office of the 
Regional Solicitor prior to award. In the 
case of advertised contracts, a copy of 
the abstract of bids is included, and for 
negotiated contracts, a copy of the eval¬ 
uation spread-sheet. 

3. The categories of solicitations and 
contracts to be submitted to the Office of 
the Regional Solicitor are: 

Conductor 
Tower Steel 
Suspension Insulators 
Heavy Electrical Equipment 
Laboratory Test Equipment 
Motor Vehicles 
Utility Services 

Research and Development Materials and 

Services 

Power System Control Systems 
Communication Systems 
Transmission Line Construction 
Substation Construction 
Building Construction 
Right-of-Way Clearing 
Selective Vegetation Control 
Janitorial Services 
Security Guard Services 
Professional Services 
Architect-Engineer Services 
Education Institution Services 

4. All of the following, irrespective of 
amount, are reviewed by the Regional 
Solicitor’s Office: 

(a) Matters involving mistakes in bids 
and protests against award. 

(b) “Cure” notices and show cause 
letters. 

(c> Final decisions under the “dis¬ 
putes” clause. 

(d) Contract terminations. 

<e> Novation or change of name 
agreements. 

5. All contracts regardless of amount 
which involve the use of contracting au¬ 
thority which has not previously been 
found applicable to BPA procurements 
by the Regional Solicitor’s Office are re¬ 
viewed by tlie Regional Solicitor’s Office. 

This implementation of policy may be 
modified by written agreement between 
the Regional Solicitor and the Contracts 
Manager. 

Dated: April 9,1976. 

Donald Paul Hodel, 
Administrator . 

]FR Doc.76-11792 Piled 4-16-76:8:45 am| 


Bureau of Land Management 
| NM 278521 
NEW MEXICO 
Application 

April 8, 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 


of 1920 (30 U.S.C. 185 ) as amended b> 
the Act of November 16, 1973 <87 Stat. 
576), El Paso Natural Gas Company has 
applied for two 4 *4-inch natural gas 
pipeline rights-of-way across the fol¬ 
lowing land: 

Nf.w Mexico Principal Meridian, New Mexh •> 

T. 20 S., R. 29 E.. 

Sec. 16. SW y 4 NW V4; 

Sec. 17, SE*4NEV4. 

These pipelines will convey natural gas 
across .351 of a mile of national resource 
land in Eddy County, New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly send 
their name and address to the District 
Manager. Bureau of Land Management. 
P.O. Box 1397. Roswell, New Mexico 
88201. 

Fred E. Padilla, 

Chief, Branch of Lands 
and Minerals Operations. 

|FR Do<'.76 11174 Filed 4-16 76:8:45 am | 


| NM 27851 and 27867 | 

NEW MEXICO 
Applications 

April 8 . 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing 
Act of 1920 (3d U.S.C. 185), as amended 
by the Act of November 16,1973 <87 Stat. 
576). El Paso Natural Gas Company has 
applied for two 4*/ 2 -inch natural gas 
pipeline rights-of-way across the follow¬ 
ing lands: 

Nf.w Mexico Principal Meridian, New- Mexico 

T. 27 N.. R. 8 W., 

Sec. 10. SW >4 8 W U • 

T. 32 N.. R. 11 W.. 

Sec. 34. SENSEI*. 

These pipelines will convey natural gas 
across .100 of a mile of national resource 
land in San Juan County, New Mexico. 

The purpose of this notice Ls to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the applications should be approved, and 
if so, under what terms and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly send 
their name and address to the District 
Manager, Bureau of Land Management. 
3550 Pan American Freeway, NE. Albu¬ 
querque. New Mexico 87107. 

Fred E. Padilla, 

Chief , Branch of Lands 
and Minerals Operations. 

(FR Doc.76-11175 Filed 4-16-76:8:45 am) 
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UTAH 

Designation of Little Sahara Recreation 
Lands 

Correction 

In FR Doc. 76-10560 appearing at page 
15429 in the Federal Register of Tues¬ 
day. April 13, 1976, in the fourteenth line 
under the heading “Salt Lake Meridian 0 
the comma following “SVi” should be 
deleted. 


Mining Enforcement and Safety 
Administration 

SCOTIA MINE, LETCHER COUNTY, 
KENTUCKY 

Hearing 

On March 17 (41 FR 11190> and 
March 19, 1976 (41 FR 11592) notice ap¬ 
peared in the Federal Register of a pub¬ 
lic hearing beginning April 5, 1976, in¬ 
quiring into the facts and circumstances 
surrounding the explosions which oc¬ 
curred at the Scotia Mine. Letcher 
County, Kentucky, on March 9 and 11. 
Because of the number of witnesses and 
the length of questioning, all witnesses 
could not be heard during the week of 
April 5th and it is necessary to resume 
the hearings to complete the hearing 
to complete the hearing record. Accord¬ 
ingly, notice is hereby given that pur¬ 
suant to its authority under section 103 
(d) of the Federal Coal Mine Health and 
Safety Act of 1969. 30 U.S.C. Section 813 
(d> the Mining Enforcement and Safety 
Administration will resume its public 
hearing into the facts and circumstances 
surrounding -the explosions at the Scotia 
Mine beginning on April 27 to continue 
for that week until completed. These 
hearings will begin at 9:00 a.m. and w f ill 
be held in the Fiscal Courtroom of 
Letcher County Courthouse. Main Street. 
Whitesburg. Kentucky. 

Persons who will be required to testify 
at the hearing- will be notified as 
promptly as possible. 

Anyone having questions regarding the 
hearing should write to: Administrator, 
MESA, 4015 Wilson Boulevard, Arling¬ 
ton, Virginia 22203. 

Dated: April 15,1976. 

Robert E. Barrett, 
Administrator , Mining En¬ 

forcement and Safety Ad¬ 
ministration, 

(FR Doc.76 11331 Filed 4-16-76,8:45 am] 


Office of the Secretary 
NEW RIVER 

Approval for Inclusion in the National Wild 
and Scenic Rivers System as State Ad¬ 
ministered Scenic River Area 

Pursuant to the authority granted the 
Secretary of the Interior by section 2(a) 
(ii) of the Wild and Scenic Rivers Act 
(82 Stat. 906, 907) and upon proper ap¬ 
plication of the Governor of the State 


of North Carolina, the New River, North 
Carolina is designated a State adminis¬ 
tered scenic river area in the National 
Wild and Scenic Rivers System. 

The segments of the New River desig¬ 
nated in the National System include: 
New River malnstem, froip the North 
Carolina-Virginia State line to the con¬ 
fluence of the North Fork and the South 
Fork (4.5 miles): South Fork New River 
from the confluence with the mainstem 
to the point of entry of the tributary 
stream, Dog Creek (22 miles). 

This action is based on the designation 
of the New River by the State of North 
Carolina as a State scenic river area and 
the protection w r hich the river will re¬ 
ceive at no expense to the Federal Gov¬ 
ernment upon full implementation of the 
management plan submitted with North 
Carolina’s amended application and 
evaluated in the Final Environmental 
Impact Statement on the proposal pre¬ 
pared by the Department of the Interior. 

Notice is hereby given that as of April 
13, 1976, the New River as described 
herein, is approved for inclusion in the 
National Wild and Scenic Rivers System 
as a scenic river area to be administered 
by the State of North Carolina. 

Dated: April 13, 1976. 

Thomas S. Kleppe, 
Secretary of the Interior. 

(FR Doc.76-11176 Filed 4-16-76:8:45 ami 


DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

(Notice of Designation Number A328| 

ARKANSAS 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following Ar¬ 
kansas Counties as a result of the natural 
disasters shown below: 

Chicot—Excessive rainfall January 1 
to June 15, 1975: and unseasonably cool 
weather September 1 through September 
20. 1975. 

Jackson—Excessive rainfall June 16 
through July 15, 1975: and extremely dry 
and hot weather July 20 through Sep¬ 
tember 15. 1975. 

Lafayette—Hailstorm May 7,1975: ex¬ 
cessive rainfall January 7 through May 
20. 1975: and drought July 12 through 
August 25, 1975. 

Phillips—Excessive rainfall April 15 
through June 1, 1975: and extreme low 
temperatures August 20 through Sep¬ 
tember 15. 1975. 

St. Francis—Excessive rainfall March 
20 through April 28, 1975: and severe 
drought conditions August 10 through 
October 15, 1975. 

White—Severe hailstorm July 11. 1975. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural De¬ 
velopment Act, as amended by Pub. L. 
94-68, and the provisions of 7 CFR 1832.3 
(b> including the recommendation of 


Governor David Pryor that such desig¬ 
nation be made. 

Applications for emergency loans must 
be received by this Department no later 
than June 1,1976, for physical losses and 
December 29, 1976, for production losses, 
except that qualified borrowers who re¬ 
ceive initial loans pursuant to this desig¬ 
nation may be eligible for subsequent 
loans. The urgency of the need for loans 
in the designated areas makes it imprac¬ 
ticable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington, DC, this 9th day 
of April, 1976. 

Frank B. Elliott, 
Administrator, 

Farmers Home Administration. 

(FR Doc.76-11177 Filed 4-16-76:8:45 am] 


[Notice of Designation Number A333 j 

NEBRASKA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following Ne¬ 
braska Counties as a result of the nat¬ 
ural disasters shown: 

Hitchcock—Hailstorms May 9, 10. and 
24. 1974: freeze September 3, 10. and 11, 
1974: and drought July 5, 1974, tor May 1, 
1975. 

Saline—Drought August 1, 1974, to 
November 1, 1975. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural De¬ 
velopment Act, as amended by Public 
Law 94-68, and the provisions of 7 CFR 
1832.3(b) including the recommendation 
of Governor J. James Exon that such 
designation be made. 

Applications for emergency loans must 
be received by this Department no later 
than June 1, 1976, for physical losses and 
January 3, 1977, for production losses, 
except that qualified borrowers who re¬ 
ceive initial loans pursuant to this des¬ 
ignation may be eligible for subsequent 
loans. 

The urgency of the need for loans in 
the designated areas makes it impracti¬ 
cable and contrary to the public interest 
to give advance notice of proposed rule- 
making and invite public participation. 

Done at Washington, DC, this 12th 
day of April. 1976. 

F. W. Naylor. 

Acting Administrator r 
Farmers Home Administration. 

(FR Doc.76-11178 Filed 4-16-76:8:45 am] 


Forest Service 

PRESCOTT NATIONAL FOREST GRAZING 
ADVISORY BOARD 

Meeting 

The Prescott National Forest Grazing 
Advisory Board will meet at 1:30 p.m. on 
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May 14, 1976, at the Forest Supervisor's 
Office in Prescott, Arizona. 

The purpose of this meeting is to re¬ 
view items of mutual interest to grazing 
permittees and the Forest Service, in¬ 
cluding the off-road vehicle travel. 

The meeting will be open to the public. 
Persons who wish to attend should notify 
the Forest Supervisor, Prescott National 
Forest, 344 South Cortez Street, Prescott, 
Arizona, telephone number 602-445-4860, 
Extension 311. Written statements may 
be filed with the Board before or after 
the meeting. 

The Board has established the follow¬ 
ing rules for public participation: 

Members of the public will be given an 
opportunity for comments and questions 
following discussion by the Advisory 
Board. 

Donald H. Bolander, 
Forest Supervisor . 

April 9, 1976. 

(FR Doc.76-11168 FUed 4-16-76:8:45 ami 


Soil Conservation Service 

CANE CREEK IMPROVEMENT AREA, 
TENNESSEE 

Availability of Draft Environmental Impact 
Statement 

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969: Part 1500 of the Council on Envi¬ 
ronmental Quality Guidelines (38 FR 
20550. August 1, 1973); and Part 650 of 
the Soil Conservation Service Guidelines 
(39 FR 19650, June 3, 1974); the Soil 
Conservation Service, U.S. Department 
of Agriculture, has prepared a draft en¬ 
vironmental impact statement for the 
Cane Creek Improvement Area RC&D 
Measure. USDA - SCS - ELS - RC&D - 
(ADM) -76-1-D-TN. 

The environmental impact statement 
concerns a plan for watershed protection, 
flood prevention, and public water-based 
recreation on Cane Creek, Putnam 
County. Tennessee. The planned works 
of improvement include one multiple- 
purpose structure and associated recrea¬ 
tional development. All planned conser¬ 
vation land treatment has been applied 
since the measure plan w r as completed 
and approved in 1971. The multiple-pur¬ 
pose structure will contain capacity for 
sediment detention, for temporary flood- 
water storage, and for recreation. The 
recreation facility, designed for non¬ 
water contact recreation, will provide op¬ 
portunities for boating, fishing, picnick¬ 
ing, strolling, and for using open play 
areas and playground apparatus. 

A limited supply of copies is available 
at the following location to fill single¬ 
copy request: 

Boll Conservation Service, USDA, 561 United 

States Courthouse, Nashville, Tennessee 

37203 

Copies of the draft environmental im¬ 
pact statement have been sent for com¬ 
ment to various federal, state, and local 
agencies as outlined in Council on Envi¬ 


ronmental Quality Guidelines. Com¬ 
ments are also invited from others hav¬ 
ing knowledge of or special expertise on 
environmental impacts. 

Comments concerning the proposed 
action or requests for additional infor¬ 
mation should be addressed to Donald C. 
Bivens, State' Conservationist, Soil Con¬ 
servation Service, USDA, 561 United 
States Courthouse, Nashville, Tennessee 
37203. 

Comments must be received on or be¬ 
fore May 10, 1976, in order to be consid¬ 
ered in the preparation of the final en¬ 
vironmental impact statement. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 10.901. National Archieves Refer¬ 
ence Services.) 

April 13. 1976. 

Victor H. Barry, Jr., 
Deputy Administrator 
lor Field Services. 

|FR Doc.76-11169 FUed 4-16-76:8:45 ami 


CARPINTER1A VALLEY WATERSHED 
PROJECT, CALIFORNIA 

Availability of Final Environmental Impact 
Statement 

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969; Part 1500 of the Council on En¬ 
vironmental Quality Guidelines (38 FR 
20550. August 1, 1973): and Part 650 of 
the Soil Conservation Service Guidelines 
(39 FR 19650. June 3, 1974); the Soil 
Conservation Service, U.S. Department 
of Agriculture, has prepared a final en¬ 
vironmental impact statement for the 
Carpinteria Valley Watershed Project, 
Santa Barbara County, California, 
USDA-SCS-EIS-WS -(ADM> - 75-^3(F)- 
CA. 

The environmental impact statement 
concerns a plan for watershed protection 
and flood prevention. The planned w f orks 
of improvement provide for conserva¬ 
tion land treatment, one debris basin, 
and 5.7 miles of channel w T ork in previ¬ 
ously altered, intermittent flowing 
streams. 

The final environmental impact state¬ 
ment has been filed with the Council on 
Environmental Quality. 

A limited supply is available at the fol¬ 
lowing locations to fill single copy re¬ 
quests: 

Soli Conservation Service. USDA, 2828 Chiles 

Road, Davis, California 95616. 

Soil Conservation Service, USDA. 152 East 

Carrillo. Santa Barbara. California 93102. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 10.904, National Archives Reference 
Services.) 

Dated: April 12, 1976. 

Joseph W. Haas, 
Deputy Administrator for Water 
Resources , Soil Conservation 
Service . 

[FR Doc.76-11170 Filed 4-16-76:8:45 am] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuse, and Mental Health 
Administration 

ADVISORY COMMITTEES 
Notice of Meetings 

In accordance with Section 10(a) (2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix I), announcement is 
made of the following National Advisory 
bodies scheduled to assemble during the 
month if May 1976: 

National Advisory Council on Drug 
Abuse 

May 17-18; 9:30 a.m. Conference Rooms 873 
and 845, Rockwall Building, Rockville. 
Maryland. Open—May 17, 1:00-5:00, May 
18. Closed—May 17. 9:30 ajn. to 1:00 p.m. 
Contact Ms. Pamela Thurber, Rockwall 
Building. Room 875, 11400 Rockville Pike. 
Rockville. Md. 20852. 301-^43-6618. 

Purpose: The National Advisory Coun¬ 
cil on Drug Abuse advises and makes 
recommendations to the Secretary, De¬ 
partment of Health. Education, and Wel¬ 
fare. the Administrator, Alcohol, Drug 
Abuse, and Mental Health Administra¬ 
tion, and the Director, National Institute 
on Drug Abuse, on the development of 
new Initiatives and priorities and the ef¬ 
ficient administration of drug abase re¬ 
search, training, demonstraton, preven¬ 
tion and community services programs. 
The Council also gives advice on policies 
and priorities for drug abuse grants and 
contracts and reviews and makes recom¬ 
mendations on grant applications. 

Agenda: From 9:30 a.m. to 1:00 p.m.. 
May 17, the Council will conduct a final 
review of grant applications for Federal 
assistance and this session will not be 
open to the public in accordance with 
the determination by the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, pursuant to the provi¬ 
sions of sections 552(b)(5) and 552<b> 
(6), Title 5 UB. Code and Section 10(d) 
of Public Law 92-463 (5 U.S.C. Appendix 
I). 

The remainder of the meeting from 
T.00 p.m. on May 17 until 5:00 pm. on 
May 18 will be devoted to a discussion of 
issues in the field of drug abuse, orienta¬ 
tion to the programs of the Institute, de¬ 
velopment of priorities for action by the 
Council, and administrative announce¬ 
ments and will be open. 

Agenda items are subject to change as 
priorities dictate. 

Substantive program information, 
summaries of the meeting, and rosters 
of the Council members can be obtained 
from the contact person listed above. 

Drug Abuse Training Review 
Committee 

May 26-27; 9:00 a.m. Conference Room 873. 
Rockwall Building, Rockville, Maryland. 
Open—May 26, 9:00-10.00 a.m. Closed— 
Otherwise. Contact Mr. James Callahan, 
Rockwall Building, Room 640, 11400 Rock¬ 
ville Pike, Rockville, Maryland 20852, 301- 
443-4922. 

Purpose: The Committee is charged 
with the initial review of grant applica- 


FEOERAL REGISTER, VOL. 41, NO. 76—MONDAY, APRIL 19, 1976 









NOTICES 


16493 


tions for Federal assistance in the pro¬ 
gram areas administered by the National 
Institute on Drug Abuse relating to train¬ 
ing activities and makes recommenda¬ 
tions to the National Advisory Council 
on Drug Abuse for final review. 

Agenda: From 9:00 a.m. to 10:00 a.m.. 
May 26. the meeting will be open for dis¬ 
cussion of administrative announcements 
and program developments. Otherwise, 
the Committee will be performing initial 
review of grant applications for Federal 
assistance and will not be open to the 
public, in accordance with the deter¬ 
mination by the Administrator. Alcohol. 
Drug Abuse, and Mental Health Admin¬ 
istration, pursuant to the provisions of 
Sections 552(b)(5) and 552(b)(6), Title 
5. U.S. Code and Section 10(d) of Pub¬ 
lic Law 92-463 (5 U.S.C. Appendix I). 

Substantive information may be ob¬ 
tained from the contact person listed 
above. 

The NIDA Information Officer who will 
furnish summaries of the meeting and 
rosters of the Committee members is Mr. 
Joshua Hammond, Program Information 
Officer for Drug Abuse, NIDA, Room 814. 
Rockwall Building, 11400 Rockville Pike. 
Rockville. Maryland 20852. 301-443-6245. 

Dated: April 12. 1976. 

Carolyn T. Evans. 

Committee Management Officer. 
Alcohol, Drug Abuse, and 
Mental Health Administra¬ 
tion ,. 

FR D<x\76-11146 Filed 4 16-76:8:45 ami 


Food and Drug Administration 

[Docket No. 76N-0110; DESI 11802] 

CERTAIN SOLID DOSAGE FORMS OF 
ORAL POTASSIUM SALT DRUG PROD¬ 
UCTS INTENDED FOR PROPHYLAXIS OR 
TREATMENT OF POTASSIUM DEPLE¬ 
TION 

Notice of Opportunity for Hearing on Pro¬ 
posal To Withdraw Approval of New 
Drug Applications; Correction 

In FR Doc. 76-9876 appearing at page 
14568 in the Federal Register of Tues¬ 
day. April 6, 1976. in the second column 
on page 14568, the first NDA No. “10- 
802“ should read “11-802“. 

Dated: April 12. 1976. 

J. Richard Crout, 
Director, Bureau of Drugs . 

(FR Doc.76-11152 Filed 4r-16-76;8:45 am] 


(Docket No. 76N-0106] 

GEORGIA BLOOD BANK AND SERUM 
LABORATORIES, INC. 

Revocation of Establishment and Product 
Licenses To Manufacture Whole Blood 
(Human) 

Notice is hereby given that on Decem¬ 
ber 19. 1975, the Food and Drug Ad¬ 
ministration revoked U.S. License No. 
421, the establishment and product li¬ 
censes for manufacture of Whole Blood 
'Human) issued to Georgia Blood Bank 


and Serum Laboratories, Inc., 322 Eighth 
St., Augusta. GA. 

Pursuant to section 351(d) of the Pub¬ 
lic Health Service Act (42 U.S.C. 262(d)) 
and the authority delegated to the Com¬ 
missioner of Food and Drugs under 
$ 2.120(a) (5) (21 CFR 2.120(a) (5) ), U.S. 
License No. 421 was revoked because the 
establishment was closed and manufac¬ 
turing was discontinued. 

Pursuant to 8 601.4 (21 CFR 601.4). the 
Commissioner notified Georgia Blood 
Bank and Serum Laboratories, Inc. of his 
intention to revoke U.S. License No. 421. 
the reasons and facts that appeared to 
warrant such action, and offered an op¬ 
portunity for a hearing on the proposed 
revocation. The manufacturer failed to 
respond to the notice, and the Commis¬ 
sioner revoked U.S. License No. 421, for 
the manufacture of Whole Blood (Hu¬ 
man). This notice of revocation is pub¬ 
lished pursuant to 8 601.43 (21 CFR 
601.43). 

Dated: April 12.1976. 

William F. Randolph. 

Acting Assistant Commissioner 

for Compliance . 

| FR Doc.76~ 11160 Filed 4-16-76:8:45 am | 


| Docket No. 76N-0102; DESI 65661 

INJECTABLE PREPARATION 
CONTAINING METHOCARBAMOL 

Followup Notice and Notice of Opportunity 
for Hearing 

In a notice (DESI 6566) published in 
the Federal Register of March 11, 1974 
(39 FR 9486), the Food and Drug Ad¬ 
ministration announced its conclusion 
that the injectable form of methocar¬ 
bamol is less than effective (probably ef¬ 
fective) as an adjunct to rest, physical 
therapy, and other measures for the re¬ 
lief of discomfort associated with acute, 
painful musculo-skeletal conditions: and 
lacking substantial evidence of effective¬ 
ness for its other labeled indications. The 
probably effective evaluation was based 
upon the need for further studies to 
characterize the toxic potential of this 
form of the drug, e.g., the possibility of 
hemolysis. On June 12,1975, A. H. Robins 
Co. submitted a study of the hemolytic 
potential of the product. It was evaluated 
and showed that methocarbamol does 
produce a small amount of hemolysis, 
but should present no hazards to pa¬ 
tients, even those with impaired renal 
or hematopoietic capability, and that the 
drug is effective for the indication de¬ 
scribed below. Persons wishing to request 
a hearing concerning indications lacking 
substantial evidence of effectiveness may 
do so on or before May 19, 1976. 

Accordingly, the previous notice is 
amended to read as follows: 

NDA 11-790; Robaxin Injectable con¬ 
taining 100 mg methocarbamol per mil¬ 
liliter; A. H. Robins Co., 1407 Cummings 
Dr., Richmond. VA 23220. 

Such drugs are regarded as new drugs 
(21 U.S.C. 321 (p)>. Supplemental new 
drug applications are required to revise 
the labeling in and to update previously 


approved applications providing for such 
drugs. An approved new drug application 
is a requirement for marketing such drug 
product. 

In addition to the holder of the new 
drug application specifically named 
above, this notice applies to all persons 
who manufacture or distribute a drug 
product, not the subject of an approved 
new drug application, that is identical, 
related, or similar to the drug product 
named above, as defined in 21 CFR 310.6. 
It is the responsibility of every drug 
manufacturer or distributor to review 
this notice to determine whether it covers 
any drug product he manufactures or 
distributes. Any person may request an 
opinion of the applicability of this notice 
to a specific drug product he manufac¬ 
tures or distributes that may be identical, 
related, or similar to the drug product 
named in this notice by writing to the 
Food and Drug Administration. Bureau 
of Drugs, Division of Drug Labeling 
Compliance (HFD-310), 5600 Fishers 
Lane. Rockville. MD 20852. 

A. Effectiveness classification. The 
Food and Drug Administration has con¬ 
sidered the Academy’s reports, as well 
as other available evidence, and con¬ 
cludes that: 

1. The injectable form of methocar¬ 
bamol is effective for the indication 
described below. 

2. The drug lacks substantial evidence 
of effectiveness for all other indications. 

B. Conditions for approval and mar¬ 
keting. The Food and Drug Administra¬ 
tion is prepared to approve abbreviated 
new drug applications and abbreviated 
supplements to previously approved new 
drug applications under conditions de¬ 
scribed herein. 

1. Form of drug. This preparation is in 
sterile aqueous solution form suitable for 
parenteral administration. 

2. Labeling conditions, a. The label 
bears the statement, “Caution: Federal 
law prohibits dispensing without pre¬ 
scription.” 

b. The drug is labeled to comply with 
all requirements of the act and regula¬ 
tions, and the labeling bears adequate in¬ 
formation for safe and effective use of 
the drug. The Indications are as follows: 

The injectable form of methocarbomol 
is indicated as an adjunct to rest, phvs- 
ical therapy, and other measures for the 
relief of discomfort associated with 
acute, painful musculoskeletal condi¬ 
tions. The mode of action of this drug 
has not been clearly identified, but may 
be related to its sedative properties. 
Methocarbamol does not directly relax 
tense skeletal muscles in man. 

3. Marketing status, a. Marketing of 
such drug product which is now the sub¬ 
ject of an approved or effective new drug 
anplication may be continued provided 
that, on on before June 18. 1976. the 
holder of the application submits (i) a 
supplement for revised labeling as 
needed to be in accord with the labeling 
conditions described in this notice, and 
comolete container labeling if current 
container labeling has not been sub¬ 
mitted. and (il) a supplement to provide 
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updating information with respect to 
items 6 (components), 7 (composition), 
and 8 (methods, facilities, and controls) 
of new drug application form FD-356H 
<21 CFR 314.1(c)) to the extent req uired 
in abbreviated applications (21 CFR 
314.1(f)), 

b. Approval of an abbreviated new 
drug application (21 CFR 314.1(f)) must 
be obtained prior to marketing such 
products. Marketing prior to approval of 
a new drug application will subject such 
products, and those persons who caused 
the products to be marketed, to regula¬ 
tory action. 

C. Notice of opportunity for hearing. 
On the basis of all the data and informa¬ 
tion available to him, the Director of the 
Bureau of Drugs is unaware of any ade¬ 
quate and well-controlled clinical inves¬ 
tigation, conducted by experts qualified 
by scientific training and experience, 
meeting the requirements of section 505 
of the Federal Food. Drug, and Cosmetic 
Act (21 U.S.C. 355) and 21 CFR 314.111 
(a)(5), demonstrating the effectiveness 
of the drug for the indication (s) lacking 
substantial evidence of effectiveness re¬ 
ferred to in paragraph A.2 of this notice. 

Notice is given to the holder of the 
new drug application, and to all other 
interested persons, that the Director of 
the Bureau of Drugs proposes to issue an 
order under section 505(e) of the Federal 
Food. Drug, and Cosmetic Act (21 U.S.C. 
355(e)). withdrawing approval of the 
new drug application (or, if indicated 
above, those parts of the application pro¬ 
viding for the drug product listed above) 
and all amendments and supplements 
thereto providing for the indications 
lacking substantial evidence of effective¬ 
ness referred to in paragraph A.2. of this 
notice on the ground that new informa¬ 
tion before him with respect to the drug 
product, evaluated together with the evi¬ 
dence available to him at the time of ap¬ 
proval of the application, shows there is 
a lack of substantial evidence that the 
drug product will have all the effects it 
purports or is represented to have under 
the conditions of use prescribed, rec¬ 
ommended, or suggested in the labeling. 
An order withdrawing approval will not 
issue with respect to any application sup¬ 
plemented, in accord with this notice, to 
delete the claims lacking substantial evi¬ 
dence of effectiveness. 

In addition to the ground for the pro¬ 
posed withdrawal of approval stated 
above, this notice of opportunity for 
hearing encompasses all issues relating 
to the legal status of the drug prod¬ 
ucts subject to it (including identical, 
related, or similar drug products as de¬ 
fined in 21 CFR 310.6), e.g., any con¬ 
tention that any such product is not a 
new drug because it is generally recog¬ 
nized as safe and effective within the 
meaning of section 201 (p) of the act or 
because it is exempt from part or all of 
the new drug provisions of the act pur¬ 
suant to the exemption for products 
marketed prior to June 25, 1938, con¬ 
tained in section 201 (p) of the act, or 
pursuant to section 107(c) of the Drug 
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Amendments of 1962; or for any other 
reason. 

In accordance with the provisions of 
section 505 of the act (21 UB.Cw 355) 
and the regulations promulgated there¬ 
under (21 CFR Parts 310, 314), the 
applicant and all other persons who 
manufacture or distribute a drug prod¬ 
uct which is identical, related, or simi¬ 
lar to a drug product named above (21 
CFR 310.6). are hereby given an oppor¬ 
tunity for a healing to show why ap¬ 
proval of the new drug application pro¬ 
viding for the claim (s) involved should 
not be withdrawn and an opportunity 
to raise, for administrative determina¬ 
tion. all issues relating to the legal status 
of a drug product named above and all 
identical, related, or similar drug 
products. 

If an applicant or any person sub- 
ject to this notice pursuant to 21 CFR 
310.6 elects to avail himself of the op¬ 
portunity for a hearing, he shall file (1) 
on or before May 19, 1976, a written no¬ 
tice of appearance and request for 
hearing, and (2) on or before June 18. 
1976, the data, information, and analy¬ 
ses on which he relies to justify a hear¬ 
ing, as specified in 21 CFR 314.200. Any 
other interested person may also submit 
comments on this proposal to withdraw 
approval. The procedures and require¬ 
ments governing this notice of opportu¬ 
nity for hearing, a notice of appearance 
and request for hearing, a submission of 
data, information, and analyses to jus¬ 
tify a hearing, other comments, and a 
grant or denial of hearing, are contained 
in 21 CFR 314.200. 

The failure of an applicant or any 
other person subject to this notice pur¬ 
suant to 21 CFR 310.6 to file timely 
written appearance and request for 
hearing as required by 21 CFR 314.200 
constitutes an election by such person 
not to avail himself of the opportunity 
for a hearing concerning the action pro¬ 
posed with respect to such drug product 
and a waiver of any contentions concern¬ 
ing the legal status of such drug prod¬ 
uct. Any such drug product labeled for 
the indication(s) lacking substantial 
evidence of effectiveness referred to in 
paragraph A.2. of this notice may not 
thereafter lawfully be marketed, and the 
Food and Drug Administration will ini¬ 
tiate appropriate regulatory action to re¬ 
move such drug products from the mar¬ 
ket. Any new drug product marketed 
without an approved NDA is subject 
to regulatory action any time. 

A request for a hearing may not rest 
upon mere allegations or denials, but 
must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing. 
It it conclusively appears from the face 
of the data, information, and factual 
analyses in the request for the hear¬ 
ing that there is no genuine and sub¬ 
stantial issue of fact which precludes 
the withdrawal of approval of the appli¬ 
cation, or when a request for hearing is 
not made in the required format or with 
the required analyses, the Commissioner 
will enter summary judgment against 


the person (s) who requests the hear¬ 
ing, making findings and conclusions, 
denying a hearing. 

All submissions pursuant to this no¬ 
tice of opportunity for hearing shall be 
filed in quintuplicate. Such submissions, 
except for data and information prohib¬ 
ited from public disclosure pursuant to 
21 U.S.C. 331 (j) or 18 U.S.C. 1905, may 
be seen in the office of the Hearing Clerk 
(address given below) during working 
hours. Monday through Friday. 

Communications forwarded in re¬ 
sponse to this notice should be identi¬ 
fied with the reference number DESI 
6566, directed to the attention of the ap¬ 
propriate office named below, and ad¬ 
dressed to the Food and Drug Adminis¬ 
tration, 5600 Fishers Lane, Rockville, 
MD 20852. 

Supplements (Identify with NDA num¬ 
ber): Division of Neuropharmacologlcal 
Drugs Products (HFD-120), Rm. 1 OB-34. 

Original abbreviated new drug applica¬ 
tions (Identify as su ch: D ivision of Generic 
Drug Monographs (HFD-630), Bureau ol 
Drugs. 

Request for Hearing (identify with Docket 
number appearing In the heading of this no¬ 
tice): Hearing Clerk, Pood and Drug Ad¬ 
ministration (HFC-20), Rm. 4-65, Parklawn 
Building. 

Request for the Academy’s report: Data 
Preparation Branch (HFD-614), Division of 
Drug Information Resources, Bureau of 
Drugs. 

Other communications regarding this no¬ 
tice: Drug Efficacy 8tudy Implementation 
Project Manager (HFD-101), Bureau of 
Drugs. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 502, 
505, 52 Stat. 1050-1053, as amended (21 
U.S.C. 352, 355)) and under the author¬ 
ity delegated to the Director of the Bu¬ 
reau of Drugs (21 CFR 2.121). 

Dated April 12, 1976. 

J. Richard Crout, 
Director , Bureau of Drugs . 

(FR Doc.76-11153 Filed 4-16-76:8:45 am] 


Health Resources Administration 
ADVISORY COMMITTEES 
Notice of Meetings 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Public Law 92-463). announcement is 
made of the following National Advisory 
bodies scheduled to assemble during the 
month of May 1976; 

Name: National Advisory Council on 
Health Professions Education. 

Date and Time; May 11-13, 1976, 8:30 
am. 

Place: Conference Room 6, Building 
31, National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 
20014. 

Open May 11, 8:30 a.m.-10:30 ajn. 

Closed for remainder of meeting. 

Purpose: The Council advises the Sec¬ 
retary with respect to the administra¬ 
tion of programs of financial assistance 
for the health professions and makes 
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recommendations based on its review of 
applications requesting such assistance. 

Agenda: Agenda items for the open 
portion of the meeting will cover an¬ 
nouncements; consideration of minutes 
of previous meeting; discussion of future 
meeting dates; and administrative and 
staff reports. The remainder of the meet¬ 
ing will be closed to the public for the 
review of applications submitted under 
the Special Projects, Financial Distress, 
Capitation, Start-up Assistance, Health 
Manpower Education Initiatives, and 
Special Health Career Opportunities 
Programs, in accordance with the pro¬ 
visions set forth in section 552(b) (5) and 
(6), Title 5, U.S. Code and the Deter¬ 
mination by the Administrator, Health 
Resources Administration, pursuant to 
Public Law 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact Mrs. 
Lynn Stevens, Room 4C-02, Building 31, 
9000 Rockville Pike. Bethesda, Maryland 
20014, Telephone (301) 496-6601. 

Name: United States National Com¬ 
mittee on Vital and Health Statistics. 

Date and Time: May 11-13, 1976, 9:00 
a.m. 

Place: Sheraton Park Hotel, 2600 
Woodley Road, N.W., Washington, D.C. 
20008. 

Open for entire meeting. 

Purpose: The United States National 
Committee on Vital and Health Statistics 
assists and advises on the collection, 
analysis, and dissemination of national 
health statistics on vital events and 
health activities, including the physical, 
mental, and physiological characteris¬ 
tics of the population, illness, injury, im¬ 
pairment, the supply and utilization of 
health facilities and manpower, the op¬ 
eration of the health services system, 
health economic expenditures, and 
changes in the health status of people. 

Agenda: Reports include progress of 
report on statistics needed for deter¬ 
mining health effects on environmental 
conditions, data policies related to fer¬ 
tility, report on ICD-9th Revision Con¬ 
ference and implementation plans, prog¬ 
ress in designation of an office, for pro¬ 
mulgation of uniform data sets, uniform 
hospital discharge data sets, ambula¬ 
tory care data sets and data for sub¬ 
national populations. Discussion items 
include: activities of Health Data Policy 
Committee and report of PHS activities 
in ding monitoring and surveillance. 

New business will include: plans for 
10th ICD revision; plans for the next An¬ 
nual Report to Congress on the Health 
of the Nation; Report on Family Plan¬ 
ning Reporting Systems from Subcom¬ 
mittee of Health Data Policy Committee; 
discussion of document on Definition of 
the Cooperative Health Statistics Sys¬ 
tem; and Unique Numbering System, use 
of Social Security Numbers, etc. 

The meeting is open to the public for 
observation and participation. Anyone 
wishing to obtain a roster of members, 
minutes of meeting, or other relevant 
information should contact Miss Kather¬ 
ine Quillian, Room 8-23, Parklawn Build¬ 


ing, 5600 Fishers Lane, Rockville, Mary¬ 
land 20852, Telephone (301) 443-1470. 

Name: National Advisory Public 
Health Training Council. 

Date and Time: May 13, 1976, 9:00 
a.m. 

Place: Conference Room 8, Building 
31, National Institutes of Health, 9000 
Rockville Pike, Bethesda, Maryland 
20014. 

Open May 13, 9:00 a.m.-10:00 a.m. 
Closed for remainder of meeting. 
Purpose: The Council advises the Sec¬ 
retary and the Administrator, Health Re¬ 
sources Administration on matters relat¬ 
ing to Department programs and inter¬ 
ests in support training for professional 
public health personnel and related ac¬ 
tivities. 

Agenda: Agenda items for the open 
portion of the meeting will cover an¬ 
nouncements and consideration of min¬ 
utes of previous meeting. The remainder 
of the meeting will be closed to the pub¬ 
lic for the review of grant applications, 
in accordance with the provisions set 
forth in section 552(b) (5) and (6). Title 
5, U.S. Code and the Determination by 
the Administrator, Health Resources Ad¬ 
ministration, pursuant to Public Law 92- 
463. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact Mr. 
Thomas D. Hatch, Room 3C-02, Building 
31, 9000 Rockville Pike, Bethesda, Mary¬ 
land 20014, Telephone (301) 496-6975. 

Name: National Advisory Council on 
Nurse Training. 

Date and Time: May 26-28, 1976, 
10:00 a.m. 

Place: Conference Room 5, Building 31, 
National Institutes of Health, 9000 Rock¬ 
ville Pike. Bethesda, Maryland 20014. 
Open May 26,10:00 a.m.-10:30 a.m. 
Closed for remainder of meeting. 
Purpose: The Council advises the Sec¬ 
retary and Administrator, Health Re¬ 
sources Administration, concerning gen¬ 
eral regulations and policy matters aris¬ 
ing in the administration of the Nurse 
Training Act of 1971. The Council also 
performs final review of grant applica¬ 
tions for Federal Assistance for nursing 
education and training and makes rec¬ 
ommendations to the Administrator, 
HRA. 

Agenda: Agenda items for the open 
portion of the meeting will cover an¬ 
nouncements; discussion of future dates; 
and administrative and staff reports. The 
remainder of the meeting will be closed 
to the public for the final review of ap¬ 
plications for Federal assistance, in ac¬ 
cordance with the provisions set forth in 
section 552(b) (5) and (6), Title 5. U.S. 
Code and the Determination by the Ad¬ 
ministrator, Healtli Resources Adminis¬ 
tration, pursuant to Public Law 92-463. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact Dr. 
Mary S. Hill, Room 6C08, Federal Build¬ 
ing, 9000 Rockville Pike, Bethesda, Mary¬ 
land 20014, Telephone (301) 496-6985. 
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Agenda Items are subject to change as 
priorities dictate. 

Dated: April 13,1976. 

James A. Walsh, 
Associate Administrator for 
Operations and Management. 
(FR Doc.76-11145 Filed 4-16-76;8:45 amj 


Office of the Assistant Secretary for Health 
MEETINGS AND PUBLIC HEARING 

Notice is hereby given that the Na¬ 
tional Commission for the Protection of 
Human Subjects of Biomedical and Be¬ 
havioral Research has scheduled the pub¬ 
lic hearing and meetings listed below. 
They will be held in Conference Room 6, 
C Wing. Building 31, National Institutes 
of Health, 9000 Rockville Pike, Bethesda, 
Maryland 20014. They will convene at 
9:00 a.m. on the days noted and will be 
open to the public, subject to the limita¬ 
tions of available space. 

On May 14 and 15, 1976 the Commis¬ 
sion will meet to discuss issues identi¬ 
fied in the legislative mandate to the 
Commission under Public Law 93-348, in¬ 
cluding discussion of a draft report on 
the use of prisoners as subjects in bio¬ 
medical and behavioral research, and 
deliberations on research involving chil¬ 
dren and the institutionalized mentally 
infirm. 

On June 11, 1976 the Commission will 
hold a public hearing on psychosurgery. 
Any person wishing to speak at the hear¬ 
ing must file a written request and re¬ 
ceive prior approval from the Commis¬ 
sion. Requests must include a summary 
of the presentation. Presentations shall 
be limited to 10 minutes. In order to be 
considered for approval, requests to 
speak at the hearing must be received no 
later than May 7, 1976 at the following 
address: National Commission for the 
Protection of Human Subjects, West- 
wood Building, Room 125, 5333 Westbard 
Avenue, Bethesda. Maryland 20016. Writ¬ 
ten materials of any length may be sub¬ 
mitted to the Commission at any time. 

On June 12, 1976 the Commission will 
meet to discuss issues identified in the 
legislative mandate to the Commission 
under Public Law 93-348, including dis¬ 
cussion of psychosurgery and draft re¬ 
ports on the use of children and the 
institutionalized mentally infirm as re¬ 
search subjects. 

On July 9 and 10,1976 the Commission 
will meet to discuss issues identified in 
the legislative mandate to the Commis¬ 
sion under Public Law 93-348, including 
discussion of a draft report on psycho- 
surgery. 

Requests for information should be di¬ 
rected to Ms. Anne Ballard (301-496- 
7776), Room 125, Westwood Building, 
5333 Westbard Avenue. Bethesda, Mary¬ 
land 20016. 

Dated: April 13,1976. 

Charles U. Lowe, 
Executive Director . National 
Commission for the Protec¬ 
tion of Human Subjects of 
Biomedical and Behavioral 
Research. 

(FR Doc 76-11191 Filed 4-16-76:8:45 am] 
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NOTICES 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Disaster Assistance 
Administration 

| FD AA- 50O-DR; Docket No. NFD-326) 

NEBRASKA 

Major Disaster and Related Determinations 

Pursuant to the authority vested in 
the Secretary of Housing and Urban De¬ 
velopment by the President under Ex¬ 
ecutive Order 11795 of July 11* 1974, and 
delegated to me by the Secretary under 
Department of Housing and Urban De¬ 
velopment Delegation of Authority, 
Docket No. D-74-285; and by virtue of 
the Act of May 22, 1974, entitled “Dis¬ 
aster Relief Act of 1974“ (88 Stat. 143); 
notice is hereby given that on April 8. 
1976, the President declared a major dis¬ 
aster as follows: 

I have determined that the damage in cer¬ 
tain areas of the State of Nebraska resulting 
from ice storms and high winds beginning 
about March 30. 1976, is of sufficient severity 
and magnitude to warrant a major disaster 
declaration under Public haw 93-288.1 there¬ 
fore declare that such a major disaster exists 
in the State of Nebraska. 

Notice is hereby given that pursuant to 
the authority vested in the Secretary of 
Housing and Urban Development under 
Executive Order 11795, and delegated to 
me by the Secretary under Department 
of Housing and Urban Development Del¬ 
egation of Authority, Docket No. D-74- 
285, I hereby appoint Mr. Francis X. 
Tobin, HUD Region VH, to act as the 
Federal Coordinating Officer for this de¬ 
clared major disaster. 

I do hereby determine the following 
areas of the State of Nebraska to have 
been adversely affected by this declared 
major disaster; 

The Counties of: 

Adams Thayer 

Butler Nuckolls 

Clay Platte 

Fillmore Polk 

Gage Saline 

Hall Seward 

Hamilton Webster 

Jefferson York 

(Catalog of Federal Domestic Assistance No. 
14.701, Disaster Assistance.) 

Dated: April 8, 1976. 

Thomas P. Dunne, 
Administrator, Federal Disaster 
Assistance Administration. 

|FR Doc.76-11183 Filed 4-16-76:8:45 am] 


| FDAA-3012-EM; Docket No. NFD-3271 

NORTH DAKOTA 

Major Disaster and Related Determinations 

Pursuant to the authority vested in the 
Secretary of Housing and Urban Devel¬ 
opment by the President under Executive 
Order 11795 of July 11, 1974, and dele¬ 
gated to me by the Secretary under De¬ 
partment of Housing and Urban Devel¬ 
opment Delegation of Authority, Docket 
No. D-74-285; and by virtue of the Act 
of May 22,1974, entitled “Disaster Relief 
Act of 1974“ (88 Stat. 143); notice is 


hereby given that on April 13, 1976, the 
President declared an emergency as 
follows: 

I have determined that the impact of 
severe flooding on the State of North Dakota, 
beginning about March 20, 1976, is of suffi¬ 
cient severity and magnitude to warrant a 
declaration of an emergency under Public 
Law 93-288. I therefore declare that such an 
emergency exists in the State of North 
Dakota. 

Notice is hereby given that pursuant 
to the authority vested in the Secretary 
of Housing and Urban Development un¬ 
der Executive Order 11795, and delegated 
to me by the Secretary under Depart¬ 
ment of Housing and Urban Development 
Delegation of Authority, Docket No. 
D-74-285, I hereby appoint Mr. Donald 
G. Eddy, HUD Region VHI, to act as the 
Federal Coordinating Officer for this 
declared emergency. 

I do hereby determine the following 
area in the State of North Dakota to 
have been adversely affected by this de¬ 
clared emergency: 

The County of: Ward. 

(Catalog of Federal Domestic Assistance No. 
14.701. Disaster Assistance.) 

Dated: April 13,1976. 

Thomas P. Dunne, 
Administrator, Federal Disaster 
Assistance Administration. 

|FR Doc.76 11184 Filed 4-16-76:8:45 am| 


DEPARTMENT OF 
TRANSPORTATION 

Federal Highway Administration 

BAYONNE BRIDGE, GEORGE WASHING¬ 
TON BRIDGE, GOETHALS BRIDGE AND 

OUTERBRIDGE CROSSING TOLLS 

Supplementary Notice of Time and Place 
of Prehearing and Hearing 

Notice having been issued by the Ad¬ 
ministrative Law Judge to all parties in 
the above-styled matter on April 9, 1976, 
this supplementary notice of time and 
place is issued by the Administrative 
Law Judge and orders the following: 

1. The Prehearing Conference of Tues¬ 
day, May 4th, will commence at 9:00 
a.m., U.S. Customs Service, Room 540, No. 
6 World Trade Center, New York, New 
York. 

2. The Public Hearing will commence 
on Monday, June 7th, at 9:00 a.m., Fed¬ 
eral Building, 26 Federal Plaza. Room 
D-2206 (22nd floor). New York, New 
York. 

Dated at Washington. D.C., this 14th 
day of April 1976. 

John E. Faulk, 
Administrative Law Judge. 

(FR Doc. 76-11254 Filed 4-16-76:8:45 am| 

CIVIL AERONAUTICS BOARD 

[Docket 288841 

AIRWEST AIRLINES LTD. 

Small Aircraft Permit Application, 
Reassignment of Proceeding 

This proceeding has been reassigned 
from Administrative Law Judge Richard 


M. Hartsock to Administrative Law 
Judge Ronnie A. Yoder. Future commu¬ 
nications should be addressed to Judge 
Yoder. 

Dated at Washington, D.C., April 13. 
1976. 

I seal! Robert L. Park, 

Chief Administrative Law Judge. 

[FR Doc.76-11195 Filed 4-10-76:8:45 amj 


[Docket 27802J 

CONDOR FLUGDIENST GMBH 

Charter Permit Renewal (German); 

Reassignment of Proceeding 

This proceeding has been reassigned 
from Administrative Law Judge Richard 
M. Hartsock to Administrative Law 
Judge Ronnie A. Yoder. Future commu¬ 
nications should be addressed to Judge 
Yoder. 

Dated at Washington. D.C., April 13, 
1976. 

TsealI Robert L. Park, 

Chief Administrative Law Judge. 

[FR Doc.76-11196 Filed 4-16-76:8:45 am| 


[Docket 28721) 

GARUDA INDONESIAN AIRWAYS 

Foreign Air Carrier Permit; Reassignment 
of Proceeding 

This proceeding has been reassigned 
from Administrative Law Judge Richard 
M. Hartsock to Administrative Law 
Judge Ronnie A. Yoder. Future commu¬ 
nications should be addressed to Judge 
Yoder. 

Dated at Washington. D.C., April 13, 
1976. 

[sealI Robert L. Park, 

Chief Administrative Law Judge . 

[FR Doc.76-11194 Filed 4-16-76:8:45 ami 


[Docket 29139; Order 76-4-56) 

DELIBERATE OVERBOOKING AND 
OVERSALES 

Reexamination of the Board's Policies 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 13th day of April, 1976. 

By this Order, the Board, pursuant to 
Section 407 of the Federal Aviation Act 
of 1958, is directing the certificated 
trunkline and local service air carriers 
listed in ordering paragraph one hereof 
to file special reports concerning their 
overbooking practices and the causes of 
oversales. The purpose of these reports is 
to provide the Board detailed factual 
data concerning the extent to which car¬ 
riers overbook flights, the carriers’ dif¬ 
ficulties with reservations turnover, and 
the causes of oversales. The data is to be 
used by the Board in conjunction with a 
reexamination of its policies toward de¬ 
liberate overbooking and oversales ini¬ 
tiated concurrently herewith by EDR- 
296 in order to determine if changes in 
existing regulations are required. 

In providing for special reports con¬ 
cerning the causes of oversales, we are 
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cognizant of the fact that some of the 
information sought will not be readily 
available to carriers who do not presently 
conduct some form of either a positive 
check-in or a postdeparture reconcilia¬ 
tion. However, we fully expect each car¬ 
rier to take whatever steps are necessary 
to assure that all of the information is 
provided. In our judgment, this data is 
essential to a resolution of the conflicting 
policy considerations underlying the car¬ 
riers’ use of deliberate overbooking, and 
we believe that without such data it will 
be difficult for the Board to reach an in¬ 
formed judgment on the question of 
whether any changes in existing regula¬ 
tions are either necessary or desirable. 
On the other hand, we are concerned 
that information comparable to that 
which we are requiring, and which could 
adequately serve our needs, might be ob¬ 
tained in a manner somewhat less bur¬ 
densome than that which we have se¬ 
lected. For this reason, we will afford the 
carriers (or other interested persons) an 
opportunity to submit recommendations 
for revisions to the attached schedules, 
or to submit alternate means of obtaining 
data that will still provide the necessary 
information, but which could be less bur¬ 
densome to compile. After reviewing any 
recommendations received, we will advise 
the carriers whether or not any changes 
are to be made in the reporting schedules 
attached hereto.’ However, in order to 
promptly initiate the necessary data col¬ 
lection, it is desirable to decide on the 
filial reporting format without any sig¬ 
nificant delay. For this reason, recom¬ 
mendations proposing changes in the re¬ 
porting schedules must be filed no later 
than April 26. 1976, and we would expect 
to issue final reporting instructions no 
later than May 10,1976. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204, 407, and 1002 thereof. 

It is ordered that: 

1. Allegheny Airlines. American Air¬ 
lines, Braniff Airways, Continental Air 
Lines, Delta Air Lines, Eastern Air Lines, 
Frontier Airlines, Hughes Airwest. Na¬ 
tional Airlines, North Central Airlines, 
Northwest Airlines, Ozark Air Lines, Pan 
American World Airways, Piedmont 
Aviation, Southern Airways, Texas In¬ 
ternational Airlines, Trans World Air¬ 
lines, United Air Lines, and Western Air 
Lines submit the data requested in the 
attachments hereto no later than the 
date set forth in said attachments; 

2. This order be served upon the car¬ 
riers listed in paragraph one above; 

3. Interested persons may submit rec¬ 
ommendations proposing changes in the 
attached schedules no later than April 
26, 1976; and 

4. A copy of this order be published in 
the Federal Register. 

By the Civil Aeronautics Board: 

Tseal] Phyllis T. Kaylor, 

Acting Secretary. 

[FR Doc.76-11197 Piled 4-16-76:8:45 ami 


1 Filed as part of original document. 


[Docket 279141 

TOURIST ENTERPRISES CORP., “ORBIS” 
D/B/A ORBIS POLISH TRAVEL BU¬ 
REAU, INC., AND D/B/A PARGIELLO 
SERVICES, INC. 

Reassignment of Proceeding 

This proceeding has been reassigned 
from Administrative Law Judge Richard 
M. Hartsock to Administrative Law 
Judge Ronnie A. Yoder. Future commu¬ 
nications should be addressed to Judge 
Yoder. 

Dated at Washington, D.C., April 13, 
1976. 

I seal 1 Robert L. Park, 

Chief Administrative Law Judge. 

[FR Doc.76-11193 Filed 4-16-7G;8:45 am] 


ENVIRONMENTAL PROTECTION 
AGENCY 

| FRL 515-3: FIFRA Docket Nos. 246, et al.J 

CHAPMAN CHEMICAL CO., ET AL. 
Consolidated Mercury Cancellation Hearing 

On March 22, 1972, Administrator 
Ruckelshaus issued a notice of intent to 
cancel the registrations of certain pesti¬ 
cide products containing mercury. After 
an adjudicatory hearing, the Adminis¬ 
trative Law Judge of this Agency on De¬ 
cember 12, 1975, issued an initial 

decision concerning the allegations con¬ 
tained in that Notice of Intent to Can¬ 
cel. On February 17. 1976, I issued my 
opinion and Order. 

By Order dated March 2, 1976, the 
effective date of the Order of Febru¬ 
ary 17, 1976, was temporarily stayed 
through June 30. 1976, or the conclusion 
of Judicial review proceedings, which- 
ever occurs first. These documents are 
published herewith. 

Dated: April 9, 1976. 

Russell E. Train. 

Administrator. 

[FRL-515-4] 

ORDER GRANTING TEMPORARY STAY 

On February 17, 1976. I issued a Anal De¬ 
cision and Order In the above-captioned pro¬ 
ceeding cancelling most of the registered uses 
of mercury compounds as bactericides and 
fungicides. The Order included an immediate 
ban on the production and formulation of 
mercurial pesticides used (1) in paints and 
coatings, (2) on turf, including goLf course 
greens and all other areas of golf courses, 
(3) for seed treatment, and (4) for any other 
use not specifically permitted in accordance 
with the Decision of the Administrator at¬ 
tached thereto jthe permitted uses being (1) 
in the treatment of textiles and fabrics in¬ 
tended for continuous outdoor use, (2) to 
control brown mold on freshly sawn lumber, 
and (3) as a treatment for the control of 
Dutch elm disease ]. 

Following the issuance of my February 17 
Decision and Order, several parties filed peti¬ 
tions for review in various Federal Courts of 
Appeal pursuant to Section 16(b) of the 
FIFRA. Troy Chemical Corporation. Tenneco 
Chemicals, Inc., Cosan Chemical Corporation, 
and the National Paint and Coatings Asso¬ 
ciation appealed to the Third Circuit regard¬ 
ing the cancellation of registrations for mer¬ 


curial pesticide products used in paints and 
coatings. W. A. Cleary Corporation also ap¬ 
pealed to the Third Circuit regarding its 
registrations for paint additives, as well as 
for turf fungicides. Mallinckrodt. Inc. and 
the O. M. Scott & Sons Company filed appeals 
in the Eighth and Sixth Circuits, respectively, 
concerning turf fungicides. 

Each of the foregoing parties, in addition 
to filing petitions for Judicial review, has 
applied to the Administrator for a stay of 
the February 17. 1976 Order, pursuant to 
Rule 18 of the Federal Rules of Appellate 
Procedure and 5 T7.S.C. 705. pending Judicial 
review. 

Each of the parties alleges that an im¬ 
mediate ban on the production and formula¬ 
tion of most mercurial pesticides, as con¬ 
tained in the February 17 Order, will cause 
Irreparable injury to the affected companies. 
Troy. Tenneco, and Cosan contend, through 
sworn affidavits of company officials, that (1) 
a number of employees will have to be laid 
off [some of the 30 Cosan employees, 7 Troy 
employees, and 6 Tenneco employees 1, (2) 
they will experience a loss of annual domes¬ 
tic sales [58'i of Cosan’s business. $2 million 
for Troy, and $2 million for Tenneco], as 
well as possible foreign sales, (3) they will 
lose the use of non-transferable equipment 
[$230,000 for Troy and $450,000 for Tenneco ]. 
(4) they will experience a reduction in value 
of mercury and other raw materials Inventory 
on hand [$128,000 for Troy and $100,000 for 
Tenneco 1. and (5) they will incur a monthly 
maintenance cost for zero production plants 
[$6,000 for Troy and $10,000 for Tenneco 1. 
Cleary maintains that it will have to lay off 
3 of its 20 employees and will suffer unspeci¬ 
fied business losses. Mallinckrodt contends 
that it will lose $618,400 in sales for the re¬ 
mainder of 1976 and will experience a re¬ 
duction in value of some $25,000 worth of 
active ingredients and other raw materials. 
All of these parties contend that they will 
lose a portion of their existing markets, which 
they might not be able to recapture. 

Each of the parties which has filed an ap¬ 
plication for stay contends that the record 
of this proceeding does not support a finding 
of any "imminent hazard" from the use of 
mercurial pesticides and that, therefore, a 
stay of the February 17 Order pending Judi¬ 
cial review will not adversely affect the en¬ 
vironment. They also point out that under 
the February 17 Order the use of "existing 
stocks" is permitted, which they contend is a 
further indication of the absence of need for 
an Immediate ban on production and formu¬ 
lation. 

Many of the factors cited above by the 
parties are not detailed in the record of the 
proceeding which I reviewed prior to issu¬ 
ing my February 17 Decision and Order. It 
is not possible for me to determine at this 
time the precise accuracy of these conten¬ 
tions, but I do not believe it Is necessary at 
this point to prolong the matter by hearing 
oral argument or asking for additional facts 
and briefs. I must assume that the various 
contentions of the parties, which they have 
asserted and sworn to. are truthful and can 
be supported by adequate documentation, 
where appropriate. 

Based on the foregoing, I find that there 
Is a substantial likelihood that irreparable 
harm will occur with respect to some of the 
parties to this proceeding and, accordingly, 
that good cause has been shown to postpone 
the effectiveness of the February 17 Order 
pending Judicial review. In so finding, how¬ 
ever. I must emphatically state that I do not 
agree with, accept, or give weight to any of 
the objections expressed by the parties to 
the findings and conclusions contained in 
my February 17 Decision and Order. The only 
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aspect of the February 17 Order affected by 
this action Is the effective date of the prohi¬ 
bition on the production, formulation, sale, 
and use of mercurial products whose regis¬ 
trations are cancelled pursuant to the Or¬ 
der. Specifically, this action does not affect 
my assessment of and findings regarding the 
risks associated with the use of mercurial 
pesticides. This action should in no way be 
interpreted as a lessening of my concern 
about such risks. 

In view of the foregoing, it is hereby Or¬ 
dered that the effectiveness of the Order of 
February 17, 1976, in this proceeding is 
stayed temporarily pending Judicial review, 
subject to the following conditions: 

1 . This stay shall apply to all registrations 
for uses of mercurial pesticides cancelled 
pursuant to the February 17 Order, includ¬ 
ing uses in paints and coatings, on turf, and 
for seed treatment. 

2. This stay shall continue through June 
30, 1976. or the conclusion of judicial review 
proceedings, whichever occurs first. If judi¬ 
cial review is not completed by June 30, 
1976, any party may petition the Adminis¬ 
trator at that time for an extension of the 
stay. 

3. During the period of this stay, none of 
the parties who manufacture or formulate 
mercurial pesticide products whose regis¬ 
trations are cancelled pursuant to the Feb¬ 
ruary 17 Order shall in any manner increase 
production and/or stockpile quantities of 
mercurial pesticides. The average monthly 
amount of mercurial pesticides produced 
and formulated during the period of this 
stay by such manufacturers or formulators 
shall not exceed the average monthly 
amounts produced and formulated during 
the year immediately preceding the Febru¬ 
ary 17 Order. 

4. If at any time it appears to the Adminis¬ 
trator that any of the parties has increased 
production and/or is stockpiling quantities 
of mercurial pesticides during the period of 
this stay, this stay may be immediately dis¬ 
solved by the Administrator without prior 
notice. 

Dated: March 2. 1976. 

Russell E. Train. 

(FRL 615-61 

Decision of the Administrator on the 

Cancellation of Pesticides Containing 

Mercury 

These are proceedings under section 6(b) 
of the Federal Insecticide. Fungicide, and 
Rodenticide Act, as amended (“FIFRA”), 1 * * to 
cancel the registrations of all pesticides con¬ 
taining mercury. The proceedings were com¬ 
menced on March 22, 1972, with the issuance 
of a notice of intent to cancel all such regis¬ 
trations because the use of mercurial pesti¬ 
cides created “a substantial question of safe¬ 
ty as to whether or not their use, even in ac¬ 
cordance with label restrictions, is not in¬ 
jurious to man and other living animals.” * 
For all the reasons stated herein, I have con¬ 
cluded that most of the uses of mercury 
compounds as bactericides or fungicides 
should be cancelled. 


1 The proceedings were initiated under sec¬ 
tion 4 of the FIFRA, as it existed prior to the 
amendments of October 21, 1972. The pro¬ 
ceedings herein are continued under section 
6 of the FIFRA. as amended. P.L. 92-616. 7 
U.S.C. 136d (b) and (d). 

* The notice also ordered that registrations 
for alkyl compounds and nonalkyl uses on 
rice seed, in laundry, and marine antifouling 
paint be suspended, pursuant to section 4(*c) 
of the FIFRA, as then in existence | similar 
to the present section 6(c) of the FIFRA, as 
amended]. These suspensions are not in issue 
in this proceeding. 


I. Background. Following the filing of 
numerous requests for a hearing on the 
notice of intent to cancel, 8 the various cases 
were consolidated by order of the Chief Ad¬ 
ministrative Law Judge, 4 5 * * and on December 
14, 1973 Administrative Law Judge Bernard 
D. Levinson was designated as Presiding Of¬ 
ficer of the hearing. Following the filing of 
prehearing briefs and replies, and prehearing 
conferences, the hearing began on October 1. 
1974. The taking of evidence was completed 
on September 10. 1976, after some 89 wit¬ 
nesses had testified during 41 days of hear¬ 
ing. The record of the hearing consists of 
some 4466 pages of transcript and over 750 
exhibits, many of which are technical and 
scientific papers and studies. Following the 
hearing, the parties filed proposed orders, 
proposed findings of fact and conclusions, 
and briefs. The hearing was declared closed 
on November 17. 1975. On December 12, 1975, 
Judge Levinson issued an Initial Decision 
containing 57 pages of discussion of various 
aspects of the proceeding. 28 numbered Find¬ 
ings of Fact, and Conclusions designated A 
<1) through (5) [continued usesl and B (1) 
thru (6) [cancelled uses|. 

Following the filing of the Initial Deci¬ 
sion by Judge Levinson (hereafter ‘‘the 
ALJ”), several of the parties filed exceptions 
thereto and briefs in support of exceptions, 
as well as replies to exceptions, within the 
time prescribed by the Rules of Practice. 

The Initial Decision of the ALJ. as noted 
above, contains 28 numbered Findings of 
Fact. Many of the ALJ’s findings are not 
contested in exceptions filed by the parties, 
including findings relating to (1) natural 
and man-made sources of mercury in the 
environment [Nos. 1 and 2J, (2) volumes 
and sources of man made releases of mer¬ 
cury [Nos. 2 and 3[, (3) various aspects of 
the processes of methylation and demethyla- 
tlon | Nos. 5. 6, 7, and 91, (4) intake of mer¬ 
cury by fish, bioaccumulation in the aquatic 
food, chain, and mercury levels in fish con¬ 
sumed by man [Nos. 10. 11, and 12), (5) 
effects and incidences of methyl-mercury 
poisoning [Nos. 13, 14, and 15). (6) use of 
mercury compounds as biocides and mildew- 
cides in paints [Nos. 17. 18. 19. 20, and 21], 
and (7) use of mercury compounds to con¬ 
trol mildew on textiles and fabrics [No. 26[. 

With respect to the remaining nine (9) 
Findings of Fact of the ALJ, various parties 
have recommended additions, deletions, or 
changes. Registrant Gustafson. Inc. (here¬ 
after ‘ Gustafson”) recommends that certain 
additional statements be added to the ALJ’s 
Findings Nos. 4, 8, and 16. and excepts to 
the ultimate finding [No. 25[ that registra¬ 
tions of products containing mercurials for 
seed treatment should be cancelled. Re¬ 
spondent EPA excepts to findings Nos. 22, 23, 
and 24, which relate to the uses, fates, and 
effects of, and substitutes for mercurials to 
control fungi on golf courses. Respondent 
also excepts to finding No. 27. containing the 
ultimate finding that the registration of 
products containing mercurials for control 
of brown mold on freshly sawn lumber 
should not be cancelled. Registrant The 
Freers Company (hereafter “Freers”) excepts 
to finding No. 28, containing the ultimate 
finding that the registration of Freers Elm 
Arrester for the treatment of Dutch elm 
disease should be cancelled. 


s Notice of Objection and Request for Hear¬ 

ing Regarding Cancellation of Registrations 

of Pesticides, April 9, 1973. 

‘ Order of Consolidation, March 26. 1973. 

5 Two of the registrants requested an op¬ 

portunity for oral argument before the Ad¬ 

ministrator. These requests were denied on 
January 23, 1975, by notice of the Chief 

Judicial Officer. 


After due consideration of the record as a 
whole, I have determined that Findings of 
Fact Nos. 1 through 15 as set forth in the 
Initial Decision of the ALJ are supported 
by the record and, accordingly. I hereby 
adopt such findings and specifically incor¬ 
porate them by reference in this final 
Decision. 

The Initial Decision of the ALJ also con¬ 
tains the following Conclusions. 

A. The use of mercury-containing pesti¬ 
cides for the following purposes, when used 
in accordance with widespread and com¬ 
monly accepted practice, will not generally 
cause unreasonable adverse effects on the 
environment within the meaning of section 
2(bb) of FIFRA and the registrations for 
such uses should not be cancelled: 

(1) As an in-can preservative in water 
based paints and coatings. 

(2) As a fungicide in water based paints 
and coatings used for exterior application. 

(3) As a fungicide on golf course greens 
for the control of fungi of the snow mold 
complex. 

(4) As a fungicide in the treatment of 
textiles and fabrics for out-of-door use. 

(5) As a fungicide to control brown mold 
(Cephaoascus fragrans) on freshly sawn 
lumber. 

B. The use of mercury-containing pesti¬ 
cides for all other purposes when used in 
accordance with widespread and commonly 
accepted practices will generally cause un¬ 
reasonable adverse effects on the environ¬ 
ment within the meaning of section 2(bb) of 
FIFRA and the registrations for such uses, 
including the following, should be cancelled: 

(1) All uses in paints and coatings except 
those set forth in A(l) and (2) above. 

(2) All uses as a fungicide on golf courses 
except as set forth in A(3) above. 

(3) All uses for seed treatment. 

(4) As a treatment for the control of 
Dutch elm disease. 

(5) All uses for any material that could 
be used in wearing apparel and other uses 
for textiles and fabrics except those set forth 
in A(4). 

Of the foregoing Conclusions, respondent 
specifically excepts to the continued use of 
mercurials on golf course greens (A(3)) and 
on freshly sawn lumber (A(5)). Registrants 
Mallinckrodt, Inc. and Koppers Company. 
Inc., respectively, (hereafter "Malllnckrodt” 
and “Koppers”) support the continued use 
of mercurials for the foregoing two purposes 
The O.M. Scott & Sons Company (hereafter 
“Scott”) excepts to cancellation of use on 
golf course greens to control turf diseases 
other than the snow mold complex (B(2)); 
Gustafson excepts to cancellation of use for 
seed treatment (B(3)); and Freers excepts to 
cancellation of use for treating Dutch elm 
disease (B(4)). Respondent supports the 
cancellation of registrations for the foregoing 
three uses, as to which the various registrants 
have excepted. 

II. Applicable law. The law applicable to 
this proceeding consists of the appropriate 
provisions of the FIFRA. and court opinions 
and Agency decisions which have interpreted 
and applied the statutory provisions. It is 
not necessary to set forth herein the entire 
statutory scheme, but in view of some of 
the issues presented a brief discussion of the 
applicable law is required. 

A. Risk/bene fit assessment. Section 6(b) of 
the FIFRA provides that the Administrator 
may issue a notice of intent to cancel the 
registration of a pesticide: 

If it appears to the Administrator that a 
pesticide or its labeling or other material re¬ 
quired to be submitted does not comply with 
the provisions of this Act or, when used In 
accordance with widespread and commonly 
recognized practice, generally causes unrea- 
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sonable adverse effects ou the environ¬ 
ment. . . . 

Section 2<bb) defines “unreasonable ad¬ 
verse effects on the environment'’ as mean¬ 
ing: 

• • • any unreasonable risk to man or the 
environment, taking Into account the eco¬ 
nomic, social, and environmental costs and 
benefits of the use of any pesticide. 

The courts have held that the foregoing 
provisions of the FIFRA require a risk/ 
benefit assessment of the evidence adduced 
at a cancellation (or suspension) hearing. - 
That is, before any pesticide can be cancelled 
under the FIFRA the Administrator must.be 
persuaded that the risks to man or the en¬ 
vironment from continued use of the pesti¬ 
cide outweigh the benefits of its continued 
use. The Agency has consistently followed 
this approach in cancellation and suspen¬ 
sion proceedings. 7 

B. Magnitude of Risks. Various registrants • 
have argued that a pesticide cannot be can¬ 
celled unless the Administrator finds that 
the risks associated with its use arc “sig¬ 
nificant” or "substantial.” They point out 
that the ALJ. in hLs Initial Decision, found 
the risks from the continued use of pesticides 
containing mercury compounds to be "min¬ 
imal.” Accordingly, they argue, the ALJ’s 
findings do not support the cancellation of 
the mercurial pesticides at issue. 

The FIFRA does not specify that any spe¬ 
cific level or magnitude of risks mast be 
found to exist before a pesticide may be can¬ 
celled. Rather, the law provides that the 
Administrator must find that the risks are 
* unreasonable” in relation to the economic, 
social, and environmental costs and benefits 
of the use of the particular pesticide. 

I am persuaded by the language of the 
FIFRA, its legislative history,* * * and applicable 
case law that a finding of any risk from the 
use of a particular pesticide, if the risk is 
“unreasonable” in relation to the benefits 
of its continued \ise, is sufficient to warrant 
cancellation. 10 It is my understanding of the 
law that the statute Is phrased so as to avoid 
the necessity of establishing or proving any 
specific level or threshold of risk which would 
be required to "trigger" a risk/benefit assess¬ 
ment. 

Therefore, in my view, the Congress clearly 
contemplated that any degree of risk, in 
certain cases, may exceed the benefits and 
may be found to be “unreasonable” in rela¬ 
tion to the benefits. 

Accordingly, although I do not adopt his 
characterization, I do not find that the ALJ's 
characterization of the risks of mercurial 


• See EDF V. EPA. 465 F. 2d 628, 638 
(C.A.D.C. 1072); EDF v. EPA, 510 F. 2d 1292, 
1302 (C.A.D.C. 1975). 

1 1n re Stevens Industries, Inc. et al., IF. 
& R. Docket Nos. 63 et al. (DDT cancella¬ 
tion); In re Shell Chemical Company et al., 
FJF.R.A. Docket Nos. 146 et al. (Aldrln- 
Dieldrin suspension); In re Velsicol Chemical 
Corporation et al., FJF.R.A. Docket Nos. 384 
et al. (Heptachlor-Chlordane suspension). 

• See, e g., exceptions to the Initial Decision 
filed by registrants Scott and Gustafson. 

°See. e g.. H.R. Rep. No. 02 -511, 92d Cong., 
1st Sess. 1971, at 14. 

°See S. Rep. No. 92-270. 92d Cong.. 2d Sess. 
(June 19, 1972), at 11. It is not clear whether 
the ALJ found the risks of mercurial pesti¬ 
cides to be “minimal” compared to other 
pesticides or “minimal” in relation to the 
benefits of mercurial pesticides generally. In 
view of the fact that he determined some 
uses should be cancelled, it is clear that he 
deemed whatever risks he found to exist suf¬ 
ficient to meet the legal standard under the 
FIFRA of •’unreasonable” risks with respect 
to those uses. 


pesticides as being “minimal” in any way 
precludes cancellation. It is certainly an indi¬ 
cation of some risk which must be weighed 
against the economic, social, and environ¬ 
mental costs and benefits of continued use 
of mercurial pesticides. 

C. Lack of Essentiality. Section 3(c) (5) (D) 
of the FIFRA provides that: 

The Administrator shall not make any lack 
of essentiality a criterion for denying reg¬ 
istration of any pesticide. Where two pesti¬ 
cides meet the requirements of this para¬ 
graph. one should not be registered in pref¬ 
erence to the other. 

Registrant Scott argues that the ALJ er¬ 
roneously applied this so-called "essentiality 
doctrine" in the Initial Decision In deciding 
that “a product has ‘benefits* only if there 
are no substitutes for it.” 11 The effect of the 
ALJ’s approach, they contend, is to grant 
a preference in registrability to the mer¬ 
curial substitutes. They contend that the 
risks of both mercurial pesticides and the 
purported substitutes are insignificant and 
that, therefore, the “essentiality doctrine” 
prohibits reliance on the availability of non- 
mercurial substitutes as the only criterion 
in deciding whether to cancel any or all of 
the subject registrations. 

I understand the “essentiality doctrine” in 
Section 3(c) (5) (D) of the FIFRA as being an 
assurance by Congress that equally effective 
and safe pesticides can and shotild be regis¬ 
tered without any preference among the 
various products. In the absence of the "es¬ 
sentiality doctrine,” if one product for a par¬ 
ticular use is registered and available, then 
the Agency might decide that another prod¬ 
uct for the same or similar uses should not 
be registered because it Is not “essential.” 
Moreover, if only “essential” products could 
be registered, this might be construed as al¬ 
lowing an examination of the need for a par¬ 
ticular pesticide without regard for the risks. 

The question presented is whether the 
ALJ, in deciding whether to cancel or con¬ 
tinue registrations subject to this proceed¬ 
ing. relied upon the availability of substi¬ 
tutes as the sole criterion for cancellation 
or whether he conducted the r!sk/beneflt as¬ 
sessment required by the FIFRA. 

I am persuaded that the ALJ did not base 
his findings and conclusions solely on the 
availability of substitutes for the mercurial 
pesticides subject to this proceeding, but 
rather considered the availability of substi¬ 
tute or alternative pesticides as one of a 
number of factors in assessing the relative 
risks and benefits of the continued use of 
mercurial pesticides. A substantial portion 
of his Initial Decision is devoted to an assess¬ 
ment of the risks of mercurial pesticide use. 
The risks he found to be present are weighed 
against the benefits which he also found to 
be present. 13 The availability of substitute 
pesticides is considered as part of the overall 


J1 Scott, Brief in Support of Exceptions, p. 8. 
Scott’s contention Is based largely on the 
ALJ’s statement that, “In those cases where 
there are no adequate or effective substitutes, 

I have decided that the benefits from the use 
of mercurials outweigh the risks. On the con¬ 
trary. where there are adequate and effective 
substitutes, whatever risks there may be out¬ 
weigh the benefits.” Initial Decision, p. 56. 

“ "With respect to the uses which are being 
permitted, I am finding that the risks are 
minimal and that the benefits outweigh the 
risks. With respect to the uses which I find 
should be cancelled, although the risks may 
be minimal, there are no benefits or they are 
minimal from such continued uses since 
there are effective and adequate substitutes 
for the particular uses.” Initial Decision, p. 7. 


risk benefit balancing process; Indeed, the 
availability of substitutes does appear to be 
the pivotal consideration in the ALJ’s risk/ 
benefit assessment, even though it is not the 
sole consideration. I do not conclude, how¬ 
ever. that the ALJ erred in the manner in 
which he conducted the risk/benefit assess¬ 
ment, even though (as will be seen later 
herein) I disagree with some of his ultimate 
findings and conclusions. 

D. Rule of Common Sense. Registrant Scott 
has asserted that the Initial Decision of the 
ALJ Is arbitrary and capricious and violates 
a purported “Doctrine of Common Sense.” 14 
Scott argues that in view of the fact that the 
Agency (1) has established a standard for 
chlor-alkali plants which allows mercury 
emissions of 5 pounds per day and (2) has 
stated that mercury emissions of up to 12 
pounds per day from incinerators do not 
constitute a hazard to public health, the 
Agency may be estopped from disallowing 
much lesser amounts of mercury emissions 
or discharges into the environment from 
mercurial pesticides or, at least, if the Agency 
did so It would not be acting in conform¬ 
ance with “common sense.” 

This proceeding is limited under the pro¬ 
visions of the FIFRA to an assessment of the 
relative risks and benefits of the continued 
use of mercurial pesticides. This proceeding 
should not and does not involve an assess¬ 
ment or reassessment of Agency actions taken 
under other pollution control laws and pro¬ 
grams, which involve many different aspects, 
requirements, and considerations. According¬ 
ly, I do not find the Agency’s actions in con¬ 
nection with allowable emissions or dis¬ 
charges of mercury compounds from other 
sources (not subject to this proceeding) to 
be relevant to the issues to be decided herein. 

E. Burden of Proof. Registrant Gustafson 
asserts that the ALJ held the registrants to 
an impossible burden of proof. 1 ‘ Without 
questioning the applicability of 40 CFR 
164.80(b), which provides that "the ultimate 
burden of persuasion shall rest with the pro¬ 
ponent of the registration," Gustafson argues 
that the ALJ, in effect, held registrants to a 
burden of proving “no risk at all” from the 
continued use of mercurial pesticides. Regis¬ 
trant's contention is based on the findings 
set forth by the ALJ, which registrant asserts 
support a finding of “no significant environ¬ 
mental risk," and the ALJ’s statement that, 
“it cannot be said with certainty—now and 
for all time—that the use of mercury In 
pesticides poses no risks at all.” 15 

As discussed previously, the FIFRA does 
not require that any specific level or degree 
of risk be established to support cancellation. 
Rather, the FIFRA requires a balancing of 
whatever risks may exist against whatever 
benefits may exist. 

Clearly, the ALJ found some risks to exist 
from the use of mercurial pesticides, even 
though he characterized them as “minimal.*’ 
It is also clear, however, that he found the 
benefits of some uses of mercurial pesticides 
to exceed the risks, taking into account his 
findings that effective and adequate alterna¬ 
tive pesticides are not available for some uses. 

Just as the FTFRA does not establish an 
absolute level or degree of risk above w’hlch 
a particular pesticide must or should be can¬ 
celled, it also does not establish an absolute 
level or degree of risk below which the use of 
a particular pesticide must or should be con¬ 
tinued. There is no absolute scale on which 
to weigh or quantify risks. Clearly, if it could 


» Scott. Brief in Support of Exceptions, pp. 
11 - 12 . 

14 Gustafson, Brief in Support of Excep¬ 
tions. pp. 5-6. 

,s Initial Decision, p. 55. 
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be found that a particular hypothetical pesti¬ 
cide posed absolutely no risk of harm to man 
or the environment, and if it had some de¬ 
gree of benefit (however large or small), then 
it probably should not be cancelled. On the 
other extreme, if a product has absolutely 
no benefit, then presumably it not would be 
registered, manufactured, and used in the 
first place, but if It is it probably should be 
cancelled if there is any degree of risk. When 
dealing with situations falling somewhere 
between these extremes (and it is hard to 
imagine a case arising which would not fall 
between these extremes), the FIFRA clearly 
requires that a risk/beneflt balancing exer¬ 
cise be conducted. 

The fact that the ALJ found some risks 
insufficient to warrant cancellation of some 
uses of mercurial pesticides (as well as 
being sufficient to cancel others) belies the 
contention of Gustafson that the ALJ held 
registrants to an impossible burden of proof 
since the standard he held them to was met 
with respect to several uses. As will be seen 
later herein, however. I do not agree with 
the ALJ's weighing of the relative risks and 
benefits with respect to some uses. 

III. THE RISKS OF MERCURIAL PESTICIDES 

A. Mercury in the Environment. This pro¬ 
ceeding concerns the potential risks asso¬ 
ciated with the conversion products of mer¬ 
cury compounds used in various pesticides. 1 * 
That is. respondent's case for cancellation 
of mercurial pesticides is directed at the 
hazards to man and the environment from 
alkyl mercury or methylmercury formed as 
a result of biological action on elemental 
mercury or other mercury compounds. It is 
not contended that the phenylmercurials or 
mercury salts used in the pesticides them¬ 
selves pose an unreasonable risk of harm to 
man or the environment. 

In view of the fact that elemental mercury 
and various compounds of mercury exist in 
nature and emanate from man-made sources 
other than pesticides, a considerable portion 
of the hearing record is devoted to regis¬ 
trants’ contention that when pesticidal use 
of mercury is compared quantitatively to 
other sources of mercury in the environment 
the risks associated with its use in pesticides 
are insignificant and do not constitute an 
unreasonable risk to man or the environment. 
As a corollary, registrants also contend that 
the absence of evidence of any significant in¬ 
crease in general atmospheric levels of mer¬ 
cury from the use of mercurial pesticides 
similarly precludes a finding of unreasonable 
risk from their use. 

I do not find merit in either of the fore¬ 
going arguments. As to the first contention 
(the existence of natural and other man¬ 
made sources of mercury in the environ¬ 
ment) . the fact that other sources of mercury 
exist and may also cause some degree of 
risk to man or the environment in no way 
diminishes the need to assess the particular 
risks associated with the use of mercurial 
pesticides. A more reasoned argument, in 
fact, w'ould be that each separate avenue of 
risk to man or the environment is increased 
by the ver y e xistence of other avenues of 
risk. The FIFRA appears to be based on this 
logic, since under Section 6(b) the risks 
posed by particular pesticide uses are to be 
determined solely in relation to the benefits 
of their use. The fallacy of registrants’ argu¬ 
ment is the Implication that Section 6(b) 
requires, or at least permits, the weighing of 
pesticidal risks against other non-FIFRA 


l * Initial Decision, pp. 4-5. 


risks. To the contrary. I believe the FIFRA 
clearly requires that a determination of an 
’*unreasonable” risk be based on an assess¬ 
ment of the risks from the specific uses in 
question as compared to the benefits of such 
uses. 

As to registrants’ second contention, 
which by implication challenges the signifi¬ 
cance of the risks of pesticidal use of mer¬ 
cury in the absence of an Increase in the 
background level of mercury in the general 
atmosphere, respondent has argued that the 
risks are not related to such an Increase, but 
rather to the translocation of pesticidal mer¬ 
cury compounds into the aquatic environ¬ 
ment. where blomethylation occurs. In any 
event, it would certainly appear that the 
very disparity between the amount of mer¬ 
cury contained in background levels of the 
total atmosphere and that volatilized by pes¬ 
ticidal use would, of itself, militate against 
any significant measureable increase in the 
total atmosphere. 

The registrants also contend that respond¬ 
ent has failed to establish proof of actual 
harm to man or the environment from the 
use of mercurial pesticides. They argue that 
the Minimata. 17 Niigata, 1 * Iraqi, 1 ® and Alama- 
gorda *" tragedies involving methylmercury 
poisoning are not relevant to an assessment 
of risks from the use of pesticides contain¬ 
ing phenylmercurials and other mercury 
compounds. 51 I disagree. Although each of 
the foregoing incidents certainly involves fac¬ 
tors not generally associated with the regis¬ 
tered use of mercurial pesticides, they do rep¬ 
resent examples of the extreme hazard of 
methylmercury. Certainly, in view of such 
potential risks, it is incumbent upon the Ad¬ 
ministrator, under Section 6(b) of the 
FIFRA. to examine whatever risks may be 
posed by the pesticidal use of mercury, even 
in the absence of proof positive that methyl¬ 
mercury poisoning has resulted from the use 


17 The Minimata, Japan incident, which re¬ 
sulted in 46 reported deaths among 121 cases 
of methylmercury poisoning, was caused by 
the discharge of industrial effluent into 
Minimata Bay from a chemical plant. It is 
still unclear whether the poisoning was due 
to the direct discharge of a methylmercury 
compound or the biotransformation of mer¬ 
curic chloride in the bottom sediments of 
the bay. or a combination of both. The dis¬ 
ease occurred in people who had consumed 
relatively large quantities of fish from the 
bay. Compare Cosan Ex. 6 (Goldwater) with 
EPA Ex. 410 (Kurland) and discussion at Tr. 
1877. See also testimony of Dr. Wood. Tr. 512. 
513. and 556. The ALJ apparently adheres 
to the belief that the Minimata poisoning 
was caused by the direct discharge of methyl¬ 
mercury. See Initial Decision, p. 12, and Find¬ 
ing of Fact #14. 

“Incident similar to Minimata, resulting 
In 6 deaths among 47 cases of poisoning. 

“ Wheat seeds intended for crop use 
treated with methylmercury fungicide were 
made into bread and consumed by a large 
number of people, including 6,000 who were 
affected and 459 who died. 

50 Wheat seeds Intended for crop use treated 
with a methylmercury fungicide were fed to 
pigs, which were then slaughtered and con¬ 
sumed by several members of a family. 
Blindness and other severe injuries resulted. 

** As noted previously, the use of arkyl com¬ 
pounds in pesticides was banned by the Ad¬ 
ministrator of EPA on March 22, 1972. PR 
Notice 72-5. Methylmercury is one of these 
compounds. 


of mecurial pesticides. The Administrator 
need not and should not refrain from tak¬ 
ing action until the day that confirmation of 
the potential risks or suspected hazards re¬ 
sults in tragedy. 22 The registrants’ further 
contention that extrapolations from labora¬ 
tory conditions are insufficient to demon¬ 
strate risks sufficient to warrant cancellation 
under Section 6(b) is not legally defensible. 

As noted above, the principal thrust of 
respondent’s case Is that mercury compounds 
in pesticides (following application according 
to their registered uses) are transported 
into the aquatic environment through the 
routes of volatilization, run-off, and leaching. 
Once in the aquatic environment, these com¬ 
pounds are subject to biological transfor¬ 
mation (biotransformation) to methylated 
mercury, which bioaccumulates throughout 
the aquatic food chain. The result, respond¬ 
ent contends, is the creation of an unrea¬ 
sonable risk to man or the environment, 
taking into account the economic, social, and 
environmental costs and benefits of the use 
of mercurial pesticides. 

Registrants, on the other hand, claim there 
is insufficient evidence in the record to con¬ 
clude that mercurial compounds enter the 
aquatic environment from pesticide sources, 
or. even if they do, that the amount in¬ 
volved is not sufficient to result in signifi¬ 
cant biotransformation into harmful 
quantities of methylmercury. Further, reg¬ 
istrants contend, even assuming mercurial 
pesticide compounds may be biotransformed 
into methylmercury, the biotransformation 
process is infrequent when it occurs and is 
offset by a counter-transformation process 
known as “demethylation,” and that mer¬ 
cury or methylated mercury is not bioac¬ 
cumulated in the aquatic food chain such 
as to pose 'a risk to man or the environment 
Finally, registrants contend that such bio¬ 
accumulation in the aquatic food chain as 
may occur is attributable to non-pesticidal 
man-made uses of mercury and to back¬ 
ground levels of mercury more significantly 
than to the mercurial compounds subject 
to this proceeding, assuming the latter com¬ 
pounds contribute in fact, 

1. Mercury in the Atmosphere. There is 
considerable controversy in the record about 
the volatility of the mercury contained in 
registrants’ products,* 1 and about the signifi¬ 
cance of volatilization. 

Elemental mercury Is extremely volatile.-' 
The mercury compounds at issue in this pro¬ 
ceeding. while less volatile, were sufficiently 
volatile in the results of one experiment to 
have caused an Increase of between 15 to 37 
times the amount of mercury during the ap¬ 
plication of a mercurial paint indoors over 
that detected immediately prior to the ap¬ 
plication. During the 10 days immediately 
following the application, the amount of 
mercury reduced to 4 to 12 times the original 
amount detected. Even more significant than 
these data, however, is the fact that on the 
tenth day the indoor concentration meas- 


52 See EDF v. Ruckelshaus, 439 F. 2d 584 
(C.AD.C. 1971); Dow Chemical v. Ruckel¬ 
shaus. 447 F. 2d 1319 (8th Cir. 1973); EDF v. 
EPA, 489 F. 2d 1247, 1252-54 (C.A.D.A. 1973); 
EDF v. EPA, 510 F. 2d 1292 (C.A D.C. 1975). 

“ Mercurous and mercuric chloride and 
phenyl mercuric acetate. 

81 ’’The element’s unusually high volatility 
accounts for its presence in the atmosphere 
in appreciable amount.” EPA Ex. 209, p. 1. 
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nred 1,000 times the exterior ambient air 
level of mercury* * 

That volatilization also occurs significantly 
on turf following the application of one of 
registrants’ products is evidenced by ono 
of registrants’ own exhibits.* The exhibit 
indicates that 44-56 percent of the total 
mercury added to turf-grass was lost in 57 
days, principally through volatilaztion of 
metallic mercury formed in the turf-grass 
soil system . 5 ' 7 

While not denying that volatilization takes 
place, registrants repeatedly rely upon the 
assertion that no significant Increase in gen¬ 
eral atmospheric levels of mercury occurs. 5 * 

The ALJ was persuaded that there would 
not be an increase in atmospheric levels of 
mercury from the volatilization of mercurial 
pesticides sufficient to cause unreasonable 
adverse effects on the environment.® 

As I have stated previously, I do not be¬ 
lieve it is necessary to find an increase in 
the background level of mercury in the gen¬ 
eral atmosphere to find that volatilization of 
pestlcldal mercury compounds may consti¬ 
tute an u nreaso nable risk under Section 6 
(b) of the FIFRA. Background levels in the 
general atmosphere are not necessarily in¬ 
dicative of the effects of volatilization on a 
localized area of ground and water. 


* EPA Ex. 31; Tr. 144-168. The study re¬ 
ported, however, that the adult exposure 
limit recommended by the Conference of 
Government and Industrial Hygienists (a 
time-weighed average of 60 /tg/M*) was not 
exceeded with the paint sample tested. Ex. 
31, p. 17. See also TTV Ex. 43, where a study 
entitled “Radiometric Studies of Mercury 
Loss from Fungicidal Plants” was introduced 
as evidence by registrants, yet supports con¬ 
tentions made by respondent, since the test 
results Indicated; “Films exposed in the 
open laboratory lost from 20 to more than 
60% of mercury after 250 days. This agrees 
qualitatively with the results of other work¬ 
ers on similar paints; at 60 (degrees], films 
lost mercury at rates about 10 limes greater 
than those at ambient temperature.” (Ex¬ 
posure test conducted from paint contain¬ 
ing phenyl mercuric acetate). Id. at 1. The 
authors also stated that, “There are corre¬ 
lations between rainfall and mercury loss— 
PMA has been removed from the film by di¬ 
rect solution." Id. at 7. 

* Scott Ex. 10. For similar results of high 
volatilization see EPA Ex. 536, p. 3, where 
e lemental mercury and phenylmercuric ace¬ 
tate vapors constituted the major forms of 
mercury detected. Methylmercuric chloride 
was also present, but In small concentrations. 

72 The authors of the article concluded 
that the low accumulation of mercury con¬ 
centrations In the profile of the two turf 
greens Indicated substantial loss through 
volatilization, and not by downward move¬ 
ment with irrigation water. Scott Ex. 10, p. 
2 (page 146 of article). 

n See TTV Ex. 62; Tr. 2355-57. 

29 "So far as the uses being permitted are 
concerned, the Registrants have sustained 
the burden of proof of showing that mer¬ 
cury that may result from volatilization 
does not generally cause unreasonable ad¬ 
verse effects on the environment.” Initial De¬ 
cision, p. 11. Tho ALJ appears to have based 
this conclusion principally upon the fact 
that the background levels of mercury In 
the atmosphere are not Increased. That is, 
in the case of paints, the mercury volatillzied 
would not cause the concentration to ap¬ 
proach unacceptable levels, and In the case 
of turf, the discontinuance of mercurial pes¬ 
ticides would not result In any measurable 
degree of reduction In the overall concen¬ 
trations of mercury. Initial Decision, pp. 29- 
30. 34-35. 


2. Run-off and teaching of Mercury. De¬ 
spite one of the registrant’s contention that 
respondent’s claim that rainfall will wash 
mercury from the atmosphere 30 is a mere 
“assumption in Respondent’s theoretical 
chain of events,”* it is evident that rainfall 
can cause erosion of mercury-containing soil 
and leaching of soluble mercuric salts so as 
to carry mercury into streams by run-off 
and ground water discharge.^ 

The ALJ found, however, that the amount 
of mercury rained out to aquatic or terres¬ 
trial environments would not significantly 
Increase the amount of rained-out mercury 
beyond that which is rained out from other 
sources.” Although it is not clear exactly 
what effect this finding may have had upon 
his other findings and conclusions, it Is 
clear (as I have stated previously) that the 
risks to be determined under Section 6 (b) 
are not to be measured in relation to the 
risks which may result from natural or other 
man-made sources of mercury in the envi¬ 
ronment. 

Tho registrants assert that, because of its 
adsorptive quality, mercury is bound to soli 
particles and is thereby effectively immo¬ 
bilized . 54 To the extent that mercury Is not 
volatilized, it does in fact possess an ad¬ 
sorptive quality. However, that same quality 
means that it is in fact mobilized through 
the erosion of soil particles into water bodies, 
especially during extended periods of heavy 
rainfall. ,b That mercury has considerable mo¬ 
bility in the aquatic cycle was demonstrated 
by a study of mercury run-off from golf 
course greens in Missouri, which concluded 
that, “applications of mercurial fungicides 
to golf greens can lead to elevated mercury 
levels in fish, especially large-mouth bass, 
taken from lakes which receive the greens 
drainage.” *• 

B. Methyl Mercury Formation. 1. Biometh - 
ylation and Demethylation. As I have pre¬ 
viously indicated, it is not the toxicity of 
the pestlcldal mercury compounds, per se. 


Se© EPA Ex. 222, p. 6 , for a report by the 
Oak Ridge National Laboratory, funded by 
the National Science Foundation. See also 
Tr. 356. 

* Cosan, Brief and Proposed Findings of 
Fact and Conclusions of Law, p. 13. 

S2 BPA Ex. 222, p. 8 . 

M Initial Decision, p. 30. 

14 Cosan Ex. 7, p. 27; TTV Ex. 57. 

* “The thesis that mercury thus bound will 
not eventually end up In water is untenable. 
Mrak states that because of the type of bind¬ 
ing characteristics of pesticide residues to 
soil particles, the general pollution of water 
by pesticides occurs through the transport 
of soil particles to which the residue is at¬ 
tached. Soil residues may, therefore, be a 
cause for concern since they may reach man 
by a number of routes, uptake from soil by 
consumable crops, leaching into water sup¬ 
ples and volatilization Into the air.” Tr. 4400- 
001. See also Tr. 546-47; Tr. 197; EPA Ex. 535; 
EPA Ex. 222, p. 7. 

*EPA Ex. 639, p. 7; EPA Ex. 540, entitled 
“Mercury Levels In Fishes from Some Mis¬ 
souri Lakes With and Without Known Mer¬ 
cury Pollution.” In this study, lakes were 
tested which received drainage from three 
golf course greens treated with either phen¬ 
ylmercuric acetate or mercuric/mercurous 
chloride, both commonly used turf pesticides 
(the fourth lake was treated with a mer¬ 
cury compound discontinued In 1971). The 
control lakes (receiving no such drainage) 
were dispersed in a sufficiently wide area of 
the state so that unrecognized pollution 
sources would have no impact. The results 
were that of 17 lakes tested all but 2 revealed 
a mercury content In fish taken of 1 to 7 
ppm, and the remaining two had levels of 


that is In issue; 17 the risk in their use In¬ 
volves the introduction of their conversion 
products into non-target organisms. 

The conversion products, highly toxic 
methylmercury and other arkyl compounds 
of mercury, result from blomethylatlon 
which occurs when mercury interacts with 
microorganisms in the soil» and In the bot¬ 
tom sediments of aquatic environments.® 
Registrants’ challenge the ecological signifi¬ 
cance of blomethylatlon, particularly in view 
of the occurrence of the oonverse biological 
phenomenon known as demethylation . 44 . 

I find the evidence in the record strong 
and persuasive, though not conclusive, that 
the biotransformatlon of pestlcldal mercury, 
particularly In the aquatic environment. Into 
highly toxic methyl mercury by natural blo¬ 
methylatlon poses a significant risk to man 
and the environment. I am persuaded that 
registrants’ evidence in support of the op¬ 
posite view suggests greater optimism than 
scientific caution. Based on the evidence 
as a whole, I cannot share that optimism. 

2. Bioaccumulation. The toxic effects of 
methylmercury are due to their long reten¬ 
tion time in the body and their specific 
attack upon the central nervous system. 
Populations which rely on fish 41 and other 
aquatic organisms for food sources are par¬ 
ticularly susceptible to ingestion of high lev¬ 
els of methylmercury , 42 because the aquatic 
environment offers the greatest opportunity 


0.99 and 0.43 ppm. The fish taken from the 
control lakes had mercury concentrations as 
follows: From 9 lakes, less than 0.5 ppm; 
from 6 lakes, between 0.51 and 0.89 ppm; and 
from the remaining lake. 1.22 ppm. Trans¬ 
lating these figures into an average for each 
of the two categories reveals an average of 
0.5 ppm mercury content (FDA guideline) 
in control lake fish as compared with an 
average 2.24 ppm mercury content in the test 
lake fish. MCW Ex. 1 ; MOW Ex. 14; Cl. Exs. 7 
and 8 . 

37 Evidence introduced by registrants, as 
reflected in the following exhibits illustrat¬ 
ing the non-toxic character of their mercury 
products, therefore, 1 s not particularly rele¬ 
vant. E.g. Cosan Ex. 16 (no occupational haz¬ 
ard for painters); NPCA Ex. 21 (no hazard 
to housedwellers exposed to painted sur¬ 
faces) ; Cosan Exs. 1 p. 15 (general human 
exposure); Cosan Ex. 7 (ingestion by horses 
of PMA-treated seed); Scott Ex. 85 (occupa¬ 
tional and other direct exposure). 

M EPA Ex. 535 indicates that blomothyla- 
tion occurred within four hours after appli¬ 
cation of PMA and mercury chloride to grass, 
producing elemental mercury and methyl¬ 
mercury chloride vapors. Vaporization con¬ 
tinued for six weeks. EPA Ex. 378 reports 
similar results following application to agri¬ 
cultural soil of mercuric chloride. This re¬ 
sult would have particular Implications for 
the risk attached to mercury pestlcldal treat¬ 
ment of seed. EPA Ex. 373 reports similar 
results for plants. 

* Registrants acknowledge that blomethy- 
lation takes place in nature. See, e.g., Cosan 
Ex. 8 , p. 4. 

"Cosan Exs. 7 and 8 . 

“The National Pesticide Monitoring Pro¬ 
gram reported that over 00 percent of the 
mercury detected in fish samples was the 
toxic methylmercury form. EPA Ex. 68 , p. 3; 
EPA Ex. 69, p. 1444. 

u A frequently cited study by Jernelov 
(1969) Involved the innoculation of mer¬ 
curic chloride into bottom sediment samples 
taken from more than 100 rivers and lakes 
In Sweden. In all the tested samples, micro¬ 
organisms were found capable of synthesiz¬ 
ing methylmercury. EPA Ex. 44, pp. 22-23. The 
inethylation rate in sediment is dependent 
upon the mercury concentration in that 
sediment. Id. at 28-30. 
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for bloaccumulatlon 41 of methylmcrcury 
compounds. Registrants contend, however, 
that the natural phenomenon of demethyla- 
tion is a countervailing factor in maintain¬ 
ing environmental biomethylation at a mini¬ 
mum level. 4 * 

On the basis of the whole record, I am not 
persuaded that the "minimum level" sug¬ 
gested by registrants is an environmentally 
acceptable level.** I am prepared to "quarrel 
over the difference" if that difference poses 
an unreasonable risk to man or the environ¬ 
ment and I find that it does. 

IV. THE USES, BENEFITS. AND SUBSTITUTES FOR 
MERCURIAL PESTICIDES 

As noted previously, this proceeding con¬ 
cerns registrations for the use of mercury 
compounds as a pesticide when used as— 

A bactericide for in-can preservation of 
paint, 

A fungicide in paint and other coatings, 

A fungicide in the treatment of turf. 

A fungicide in the treatment of seeds. 

A fungicide In the treatment of textiles and 
fabrics. 

A fungicide In the treatment of lumber, 
and 

A fungicide in the treatment of Dutch elm 
disease. 

The relative amounts of mercury used dur¬ 
ing 1973 (the most recent data In the record) 
for the foregoing purposes is as follows: 

Pounds 

Paint industry _ 321.000 

Turf industry - 26. 000 

Seed industry _ 7, 000 

Other uses (plastics, fabrics, dry 

formulations, wood treatment. 

Dutch elm disease) _ 5.000 


Total...*• 359,000 

The record does not Indicate to what ex¬ 
tent these figures may have changed during 
1974 and 1975. There is some indication that 
the dominant use of mercury in pesticides— 
In paint—may be somewhat reduced from the 
1973 level by the voluntary curtailment of 
use by some paint manufacturers. 47 For pur¬ 
poses of the following discussion, however, 
the foregoing figures represent the most re¬ 
liable information contained in the record. 

A. Paint. Almost 90 percent of the total 
use of mercury in pesticides in 1973 was by 
the paint Industry for in-can preservatives 
(bacteria control) and fungus (mildew) con¬ 
trol purposes. Of the two types of paint now 
produced—water based (latex) and oil based 
(solvent reduced oil, oleoresinous, or alkyd)— 
about two-thirds is latex and one-third oil 
based. The use of latex paints is increasing. 

All commercial paints contain a variety 
of complex ingredients mixed according to 
special formulations of each Individual man¬ 
ufacturer. Paint formulation has been de¬ 


•* Concentration levels of mercury in or¬ 
ganisms increase as each organism is con¬ 
sumed by larger organisms, a phenomenon 
known as "biological magnification." The 
following concentrations of mercury In or¬ 
ganisms are noted In relation to the mercury 
concentrations in the surrounding water: 
algae—1200 times; large plants—2400 times; 
fish and invertebrates—8400 times. EPA Exs. 
225 and 280. Methylmercury Intake by orga¬ 
nisms is rapid. EPA Ex. 314, pp. 5-8. 

** TTV Ex. 44, p. 3. The witness admitted 
a lack of proof that demethylation U as sig¬ 
nificant or as rapid as biomethylation. Tr. 
4040. 

* EPA Exs. 200, 229, 382, 386, 414, and 409. 

*• Initial Decision, pp. 9-10. 

** See descusslon of Paint, below. 


scribed as an "art," rather than a "science." 
For many years paint manufacturers have 
added mercurial compounds to prevent spoil¬ 
age in the can caused by bacteria. Latex 
paints are especially susceptible to in-can 
spoilage. Mercurials also have been added to 
control the growth of fungi which cause mil¬ 
dew on the p&lnt film after it is applied. The 
most commonly used mercurial compound 
in water based paints (which, as will be 
seen, is the type of paint principally at issue 
herein) is phenylmercuric acetate (PMA), 
although mercurous and mercuric chlorides 
also are used for this purpose. 

1. /n-can Preservafives. Spoilage of paint 
in the can (on the shelf or in the possession 
of consumers) is caused by bacteria which 
feed on nutrients (thickening agents, pig¬ 
ments, dispersants, and plasticizers) in the 
paint. Cellulose thickeners and pigments, in 
particular, support bacteria growth in water 
based paints. By degrading the cellulose ma¬ 
terial the bacteria cause a loss in viscosity, 
the proper viscosity being essential to smooth 
and effective paint application. PMA or other 
mercurials and other chemicals are added 
to "quick-kill" the bacteria, before they 
acclimate to the bactericide. The usual range 
of phenyl mercurial additives needed to kill 
the bacteria is between 50 and 100 parts per 
million (ppm), although sometimes as much 
as 200 ppm may be required to prevent seri¬ 
ous potential spoilage. 

The ALJ considered three alternative non- 
.mercurial bactericides for use In paint: 
Dowicil 100, Dowicll 75, and Merbac 35. Re¬ 
spondent proposed all three as substitutes 
for PMA and other phenyl mercurials. The 
AU found that none of the non-mercurials 
provides "quick-kill'' (inactivation of the 
cellulose enzyme) of bacteria, whereas PMA 
does. He also found, generally, that none of 
the proposed substitutes has the broad spec¬ 
trum bactericidal properties of PMA In the 
great variety of paint formulations that are 
produced. Thus, the ALJ concluded that none 
of the non-mercurials Is as effective as PMA, 
citing one instance in which some 190.000 
gallons oi paint was contaminated by bac¬ 
teria where a non-mercurial preservative had 
been used. 1 '* In his view, the potential eco¬ 
nomic losses to paint manufacturers and 
consumers from increased bacterial con¬ 
tamination of paint is sufficient justification 
for continuing the use of mercurial preserva¬ 
tives. 

With respect to oil based paints, however, 
the ALJ concluded that mercurials are not 
necessary to control bacteria growth.*® This 
conclusion Is based largely on testimony of 
various witnesses for paint and coatings pro¬ 
ducers who generally conceded that non- 
mercurial preservatives in oil based paints 
produce satisfactory bacteria control.-'* 

I am not persuaded, as was the ALJ, that 
the proposed substitutes for phenylmercurlal 
preservatives are unsatisfactory in control¬ 
ling bacteria growth in paint. The preponder¬ 
ance of the evidence, in fact, is that there 
are effective non-mercurial bactericides. Mr. 
Bowell, for example, testified that Glldden- 
Durkee does not use mercurial in-can pre¬ 
servatives. He testified that they would be 
able to get along satisfactorily without 
phenylmercurlal preservatives, although it 
would mean Increased costs to the con¬ 
sumer.® 1 Mr. Edwards also testified that up 
to 20 percent of all Interior latex paints 
contain non-mercurial bactericides (as wen 
as exterior paint mildewcides). He stated 
that in three years of use there were no cus¬ 
tomer complaints about non-mercurial ln- 


•* Initial Decision, p. 26. 

«® Id. at 22. 

“ TT. 3150-51, 3156, and 3386. 
“Tr. 3173. 


terlor paints,* 3 and only one instance of 
paint thinning was reported. 6 * Sherwin-Wil¬ 
liams Company has been producing mercury- 
free paint since 1970, and is satisfied with 
the non-mercurials. 1 * A witness for Dupont, 
cost of non-mercurials for Interior use Is 
about one-third the cost of non-mercurial., 
for exterior latex paint. 8 * Finally, Mr. Chaletl 
testified that to some extent the use of mer¬ 
cury in paints is a substitute for sanitary 
practices and conditions in the factory.-* 

In view of the foregoing, considering the 
degree of risk generally associated with mer¬ 
cury compounds in the environment (as dis¬ 
cussed above), the amount of mercury used 
in paint formulations to control bacteria, 
and the availability of adequately effective 
substitutes, I do not believe that the bene¬ 
fits (primarily slightly lower cost) of phen- 
ylmercuriais or other mercury compounds 
as in-can preservatives in paint exceed the 
risks to man or the environment. 

2. Mildeweides. The record does not reveal 
what percentage of the 321.000 pounds of 
mercury used by the paint industry in 1973 
was for the purpose of mildew (fungus) con¬ 
trol. as opposed to bacteria control. 

Mildew is caused by various species of mi- 
crorganisms. PhenyimercurialS in the range 
of 250 to 1500 ppm (or up to 2000 ppm under 
severe conditions) are added to most exterior 
paints to control mildew. Most interior 
paints do not require mildeweides. 

The ALJ considered a number of alterna¬ 
tive non-mercurial jnildewcides for use in 
paint, including Skane M-8, Dowicll &-13, 
and Metasal TK-100, which respondent pro¬ 
posed as substitutes for mercurial mildew¬ 
eides. He determined that Dowicil S-13 was 
faulty, finding that it hydrolizes in an alka¬ 
line medium of water based paints. The 
ALJ also found that ail non-mercurial mil¬ 
deweides are "generally quite effective" up 
to 24 months, but thereafter their effective¬ 
ness diminishes. PhenyimercurialS, on the 
other hand, were found to be generally ef¬ 
fective for four years, which the AU found 
to be the service life of a good exterior paint. 
He concluded that non-mercurial mildew¬ 
eides are not effective in all the great vari¬ 
ety of paint formulations, and in some may 
catise chalking, yellowing, and non-resist¬ 
ance to fading. He also found, however, that 
water based paints containing mercury are 
subject to sulfide staining (discoloration of 
the paint film) In industrialized areas with a 
high atmospheric concentration of hydrogen 
sulfide. In the AU’s view, added cost to 
consumers (both in retail price of non-mer- 
curial paints and in more frequent cleaning 
and repainting of mildewed paint) and pos¬ 
sible economic losses to paint manufacturers 
are sufficient reasons to Justify continuing 
the use of phenylmercurlal mildeweides. 

With respect to oil based paints, however, 
the AU concluded that mercurials are not 
necessary to control mildew. 67 

As with the use of phenylmercurlals for 
In-can preservatives. I am not persuaded, as 
was the AU. that the proposed substitutes 
for phenylmercurlal mildeweides are unsat¬ 
isfactory in controlling mildew, although I 
find this to be a much closer question than 
with preservatives. While there is consider¬ 
able evidence from some paint manufactur¬ 
ers that non-mercurial mildeweides are not 
as effective as mercurials, others report the 
contrary. 


a Tr. 3249. His company uses two non¬ 
mercurial bactericides, Troysan 192 and 
Omaclde 645. Tr. 3244. 

w For which unclean factory conditions 
were at least partially responsible. Tr. 3251. 
*» See note 60 below. 

« Tr. 3336-37. 
w Tr. 3336. 

-Initial Decision, p 23. 
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Dr. Richards, testifying for Dupont, con¬ 
cluded that non-mercurials ore less than 
satisfactory, 6 * even though Dupont has not 
been using mercurials in paint since 1979.** 
Sherwin-Williams, as noted previously, also 
has not been using phenylmercurlals since 
1970. 00 The ALT was persuaded, however, that 
most of those who have discontinued the use 
of phenylmercurlals have done so because of 
the possibility that mercury use would be 
prohibited. 

Contrasted to the foregoing is the testi¬ 
mony of Mr. Bowell, who testified that Glid- 
den-Durkee does not use mercurials in oil 
based paints and that Glidden’s non-mer¬ 
curial paints have performed successfully 
against mildew, although at an increased 
cost. 41 Mr. Edwards testified that some mil¬ 
dew complaints were reported from the use 
of non-mercurial mlldewcldes, particularly 
after the Initial 18 to 24 months following 
application. However, he also testified that 
such complaints have been reported follow¬ 
ing the application of mercurial mildewclde 
paints.* 9 Dr. Richards of Dupont also noted 
that mildew complaints are not exclusive to 
non-mercurials.* 3 

In view of the foregoing, considering the 
degree of risk generally associated with mer¬ 
cury compounds in the environment (as dis¬ 
cussed above), the amount of mercury used 
in paint formulations to control mildew, and 
the availability of several apparently effective 
substitutes, I do not believe the benefits 
(primarily lower cost and possibly longer pro¬ 
tection) of the use of phenylmercurlals or 
other mercury compounds as mlldewcides in 
paint exceed the risks .to man or the environ¬ 
ment. 

B. Turf. Roughly 7 percent of the total use 
of mercury in pesticides in 1973 was by the 
turf industry, principally for the control of 
various fungal diseases which attack the 
fine turf of golf courses. The mercury com¬ 
pounds used include PM A (Cleary), granular 
lormulations containing PMA and thlram 
(Scott), and products containing mixtures of 
mercurous and mercuric chlorides (MaHlnck- 
rodt). Mercurials usually are effective in con¬ 
trolling turf fungal diseases of two broad 
categories: summer diseases and winter 
diseases. 

1. Summer diseases. The principal summer 
dieases of turf include dollar spot, brown 


« Tr. 3306. 

"Dupont indicated that it probably would 
return to mercurial gunglcldes if they are not 
cancelled. 

w EPA Ex. 646. Sears also has discontinued 
the use of mercurials. Tr. 4240 et seq. Tour- 
nene Paints also is using Met a sal TK-100 
with satisfactory results. EPA Ex. 544. 

01 Tr. 3161. The non-mecurials tested did 
not adequately provide base resistance in 
white paint. Tr. 3163. This should be com¬ 
pared, however, with the testimony of Dr. 
Richards, who reported the appearance of 
mildew on mecurial paint film during the 
first year after application, with the result 
that non-mercurial paints will be whiter dur¬ 
ing that period. Tr. 3266. Similarly, other 
testimony indicates that after 12 months the 
non-mercurials outperformed mercurials, al¬ 
though the contrary was indicated after 24 
months. Tr. 3466. One registrant conducted 
tests of non-mercurials in perhaps the worst 
mildew area in the country (Houston), but 
did not include mercurial paints in the test. 
The same witness noted that zinc oxide is 
frequently added to mercurial mlldewcldes to 
improve the paint's performance against mil¬ 
dew, admitting however that zinc oxide ad¬ 
versely effects the paint's stability. Tr. 3701. 

"Tr. 3265. 

« Tr. 3323. 


patch, leaf spot, copper spot, and read thread. 
The record amply demonstrates that there 
are a number of non-mercurial fungicides to 
control these diseases,* 4 including organic 
contact fungicides such as anilazine, chlor- 
thalo nil, and cycloheximlde. Systemlo fungi¬ 
cides, such as benomyl, thiophanatemethyl. 
And thiophanate ethyl, also are used for this 
purpose. Dyrene, Maneb, Tersan LSR, and 
Daconli are particular products which are 
effective in controlling summer turf diseases. 
Acti-dione controls leaf spot, and chemicals 
containing organic sulfur and Acti-dione 
control brown patch. 03 

In view of the risks to man and the en¬ 
vironment from the use of mercury com¬ 
pounds in pesticides generally and the avail¬ 
ability of effective non-mercurial substitutes 
to control summer turf diseases, I find that 
the risks to man or the environment form the 
use of mercurial fungicides for this purpose 
outweigh the benefits of such use. 

2. Winter diseases. The principal winter 
diseases which attack fine turf are fungi 
known as the snow mold complex, including 
primarily gray snow mold and pink snow 
mold. These diseases thrive in the cool wet 
conditions of late fall, In temperatures of 
about 32-40 degrees P, particularly in those 
areas of New England and the northern Mid- 
Atlantic, Great Lakes, Great Plains, and 
Mountain states that receive heavy snowfall. 
The disease activity continues through the 
winter and spring months under melting 
snow. 

Mercurials generally are effective, though 
not always," in controlling both gray and 
pink snow mold, due in part to their per¬ 
sistence. Golf course greens, in particular, 
require a high degree of control of both gray 
and pink snow mold. 

The ALJ considered several substitutes for 
mercurial fungicides.* 1 He found Chloroneb 
not to be consistently effective In controlling 
gray snow mold, particularly under severe 
conditions and in areas of permanent snow 
cover. The ALJ also found that Chloroneb 
Is only partially effective in controlling pink 
snow mold. He found further that snow 
mold fungi are developing a tolerance to 
systemic fungicides, also recommended as 
substitutes, even though fungicides of the 
benzamidazole configuration would be effec¬ 
tive “under limited winter snowfall."" He 
concluded that none of the non-mercurial 
substitutes had the wide spectrum of control 
afforded by the mercurials, and would not 
provide reliable and necessary control for 
golf course greens “at all times under severe 
conditions.” " The ALJ also concluded, how¬ 
ever, that adequate substitutes are available 
for golf course areas other than greens, and 
it does not appear that any registrant con¬ 
tests this finding. 70 

Thus, the only serious controversy pre¬ 
sented relates to the efficacy and cost of 
various non-mercurial substitutes (princi¬ 
pally Chloroneb) In treating golf course 
greens for snow mold and other winter fungal 
diseases. 

Witnesses produced by registrant Scott 
testified that the non-mercurial Chloroneb 
adequately controls gray snow mold in New 
York n and Rhode Island.” An exhibit of- 


«Initial Decision, p. 3i. 

"/Wd. 

"See MCW Ex. 34. where certain non- 
mercurials outperformed mercurials on a 
number of occasions. 

" Initial Decision, pp. 33-34. 

" Initial Decision, p. 33. 

"Id. at34. 

t0 Scott, Exception and Request for Oral 
Argument, p. 2. 

« Tr. 3020. 

” Tr. 2993. 


fered by registrant in support of the use of 
mercurials reveals, on the basis of tests con¬ 
ducted in Wisconsin, that another non- 
mercurlal (PCNB) tested was as efficacious as 
the mercurial Calaclor under severe gray 
snow mold conditions.” Under less severe 
conditions, at a different Wisconsin test site, 
two non-mercurials (PCNB and Tersan SP) 
achieved comparable or better results when 
compared with the performance of the mer¬ 
curial Calaclor at the first test site " 

The efficacy of non-mercurials (equal or 
superior to mercury compounds) also is in¬ 
dicated by registrants’ exhibits showing the 
results of gray snow mold control in se\en 
out of nine tests over a period of three years 
in British Columbia.’ 3 Other tests conducted 
in Canada between 1969 and 1974 also show 
that non-mercurials outperformed mercu¬ 
rials in treating pink snow mold in three out 
of the five years.™ 

Much of registrant'8 argument against non- 
mercurials is predicated upon the Issue of 
resistance of mold to one or more of the 
systemic compounds, particularly benomyl. 7 - 
That all systemic compounds are not subject 
to resistance, however, is indicated by the 
statement of one witness that the premise 
(of mold resistance of systemics) applies only 
to those compounds with similar chemical 
structures and modes of action.™ One of 
registrant’s witnesses also testified that he 
knew of no resistance by turf green fungi 
to Chloroneb and that resistance to Daconil 
was possible but unlikely.™ It would appear, 
therefore, that the mere potential of resist¬ 
ance of turf grass fungi to one or more of 
the nonmercurial substitutes does not mean 
that all of them can be discarded as adequate 
substitutes, nor does It constitute a satisfac¬ 
tory showing that some of these compounds 
are not effective. 

Registrants have established that the use 
of non-mercurial substitutes will result In 
increased treatment costs, although one wit¬ 
ness for registrants testified that a majority 
of golf courses already have abandoned the 
use of PMA." There is evidence that the add¬ 
ed costs could be as much as 20 percent 
greater than current costs Jf mercurials are 
discontinued.* 1 This testimony, however, re¬ 
lated to co6ts involved in the treatment of 
fairways, rather than greens, which of 
course constitute a much larger land area. 
Thus, the actual increased costs might be 
considerably less than the testimony would 
appear to indicate. 

Considering the entire record, and particu¬ 
larly the adequacy of the substitutes dis¬ 
cussed above, I do not find that the benefits 
of mercurial fungicides (primarily somewhat 
lower cost and perhaps more complete con¬ 
trol) are sufficient to outweigh the poten¬ 
tial hazards associated with the addition of 


" MCW Ex. 9. 

u Calaclor was not tested at the second site 

16 MCW Ex. 10, p. 3 (Tersan SP tested) See 

also Tr. 3076-88. 

"MCW Ex. 32, The non-mercurials tested 
were Tersan SP. Demosan, and Daconil. In 
one year, all the non-mercurials tested out¬ 
performed all the mercurials tested, with Ca- 
laolor showing the poorest results. In one 
of the years in which the performance of a 
mercury compound slightly exceeded that of 
the non-mercurials, that compound was a 
non-registered chemically generic formula¬ 
tion. 

17 Tr. 3002. 

"Tr. 2767. Another witness for the regis¬ 
trant agreed that systemic compounds do not 
ail have the same mode of action. Tr. 2751. 

"Tr. 2760-66. A witness for respondent 
testified to the same effect. Tr. 701-02. 

" Cleary Ex. 1. 

"Tr. 2906. 
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significant amounts of mercurial compounds 
to the environment. I believe adequate sub¬ 
stitutes exist for the control of the snow 
mold complex on golf course greens as well 
as other fungi which attack greens and other 
turf areas. 

C. Seed treatment . There are several regis¬ 
trations for products containing phenyl- 
mercuric ammonium acetate (PMAA) and 
one registration for a product containing 
PMA for use In treating wheat, oats, barley, 
sorghum, flax, and cotton seeds against fun¬ 
gal diseases. Ethylmercurial fungicides have 
been recommended for the treatment of 
seedling diseases In wheat, sorghum, oats, 
and barley since about 1936. A- methylmer- 
curlal fungicide was recommended in 1967. 
Both the ethyl and methyl mercurials were 
terminated In 1970. Research before 1970 and 
continuing thereafter has resulted In the de¬ 
velopment of organic non-mercurial fungi¬ 
cides equal or superior to the mercurial 
fungicides for seed treatment." Systemic 
fungicides also have been developed which 
control diseases not controlled by mer¬ 
curials." 

The record also indicates that systemic 
fungicides, when combined with other chem¬ 
icals such as thlram and Captan, provide 
broader protection for seedlings than mer¬ 
cury compounds alone. Increased crop yields 
more than offset the increased cost of the 
non-mercurial fungicides." The ALJ found 
that this was no less true of cotton produc¬ 
tion than of food and feed crops. He found 
that cotton may be treated with a systemic 
fungicide, systemic Insecticide, or both,® and 
that a number of registered alternative 
chemicals have been shown (by studies of the 
Cotton Disease Council) to equal or exceed 
the protection afforded by mercurials, with¬ 
out any sacrifice in crop yields." 

Registrant Gustafson produced one wit¬ 
ness who testified that his survey and analy¬ 
sis of the mercury content In certain soil 


" EPA Exs. 1115-151. The ALJ found the 
following results from the use of non-mercu¬ 
rial fungicides in seed treatment: Wheat— 
The non-mercurial treatments Arasan 75, 
Captan 75, Dithane M-45, D Q Yellow. Gra- 
nol N M, Vitavax 75. and Vitavax 34 were 
equally as effective as mercury compounds 
for control of rot and blight; Arasan 75 and 
Captan 75 were at least equal to the mercu¬ 
rial seed treatments for increases in wheat 
yields; the combination of the non-mercuri¬ 
als Captan, Maneb, and Thiram with hexa- 
chlorobenzene and the combination of Cap¬ 
tan, Maneb, and terrazole with peutachloro- 
benzene were comparable to methylmercury 
fungicides for control of bunt and stinking 
smut: moderate control of loose smut was 
obtained with Plantvax and complete control 
with Vitavax. whereas methylmercury gave 
no control; Sorghum—Seed decay and seed¬ 
ling blight were markedly reduced when the 
soil had been treated with non-mercurial 
Arasan 75. Captan 75. Dithane M-45 80W. 
Vitavax, or Vitavax 34F. to the same extent 
as with methylmercury fungicides (and the 
phenylmercurlal fungicide did not Increase 
seedling stand over that of an untreated 
check); excellent control of covered kernel 
smut was obtained with the same non-mer¬ 
curials; Oats—Excellent control of loose 
smut and covered smut was obtained with 
the systemic fungicide Vitavax; Barley— 
Complete control of brown loose smut was 
obtained with Vitavax 76; complete control 
of stripe also is obtained with Vitavax 75. 

"Loose smut of wheat and brown loose 
smut are controlled by Vitavax. 

»‘Tr. 1061. 

*Tr. 1043 and 1058. None of the registrants 
presented evidene on flax. 

" EPA Exs. 152-157. 


foods of animal origin and human hair sam¬ 
ples from selected areas of North Dakota 
indicated that the mercury level found posed 
no risk to human health. He did not, how¬ 
ever, sample any waterways or aquatic life 
for mercury levels resulting from seed treat¬ 
ment uses." Another witness for registrants 
testified generally regarding the risks of mer¬ 
curial seed treatments," but I do not find 
this testimony or the previously mentioned 
testimony sufficient to demonstrate a lack of 
risk. 

In view of the risks which are posed by 
the use of mercurial pesticides generally and 
the particular risks presented by their use 
In conjunction with crop production," and 
considering the availability of adequate and 
effective substitutes for all seed treatments 
for which mercurial compounds are regis¬ 
tered. I find that the benefits of mercurial 
pesticides for seed treatment (somewhat 
lower cost) are not sufficient to outweigh the 
risks. 

D. Textiles and fabrics. There are several 
registrations (Vlkon, Troy, and Sterl-tized) 
for the use of phenylmercuric mildewcldes to 
treat textiles and fabrics, principally outdoor 
cotton fabrics used In awnings, boat covers, 
canopies, and tarpaulins. While mercurial 
compounds also may be used for wearing ap¬ 
parel, such as footwear, no evidence was pre¬ 
sented regarding the continuation of this 
use." 

Mildew occurs most often in warm, moist 
climates. Fabrics subjected to mildew may be 
discolored and prematurely deteriorate. 

Mercury compounds registered for use as 
mildewcldes on fabrics have been shown to 
be effective for all strains of fungi which 
attack fabrics. The AU considered several 
non-mercurial compounds as possible substi¬ 
tutes. He found that Copper-8-qulnolates 
(used by the army) probably are the mast 
effective non-mercurials for use on cotton, 
vinyls, and cellulosic cordage. He found that 
this compound (as well as copper naphthe- 
nate), however, tends to discolor the fabric 
on application, and thus its use may be lim¬ 
ited to various shades of certain colored 
fabric. Other possible substitutes were re¬ 
ported as being even more deficient. 61 

Inasmuch as there appear not to be satis¬ 
factory substitutes for phenylmercurlal 
mildewcldes for treating outdoor fabrics of 
the type described above, and In view of the 
extremely limited use of such materials and 
mercury compounds, I find that the benefits 
from the continued use of phenylmercurials 
in treating outdoor fabrics outweigh the risks 
which may be involved in such use. I do not 
find any Justification for continuing the use 
of mercurials in textiles or fabrics other t ha n 
those fabrics Intended for continuous out¬ 
door use, such as those described above. 

E. Lumber. Freshly swan, unseasoned 
lumber is subject to infection by various 
types of fungi If left untreated for more than 
24 hours. These fungi may cause sapstain, 
mold, or decay." While mold and sapstain 


" Gustafson Ex. 1. 

"Tr. 3587-97; TTV Ex. 12. 

» Although such risks should not be over¬ 
stated, it should be recalled that accidental 
ingestion of treated seed products caused at 
least two of the most serious Instances of 
methylmercury poisoning. Notes 19, 20 above. 

"In addition, no registrant filed excep¬ 
tions to cancellation of this use. 

« BLsphcnol (browns upon weathering and 
may weaken the fabric); zinc salts (lack of 
persistence); bis-trlbyltenoxlde (degrades 
rapidly). 

«Decay weakens the lumber. Some non¬ 
mercurial products containing sodium penta- 
chlorophcnate have been found to control 
decay. 


organisms generally do not weaken the 
lumber, its value may be reduced by dis¬ 
coloration. Degraded lumber can be and is 
used primarily for structural purposes, where 
its appearance is not Important. The lost 
value of degraded lumber, since it Is undcsir. 
able for exterior purposes, can be sub¬ 
stantial." 

The registered mercurial products for con¬ 
trolling mold and sapstain contain phenyl¬ 
mercuric lactate (PML). Respondent has pro¬ 
posed as a substitute the non-mercurial 
compound Liquid Noxtane SS-1. 

The AU found (and registrant agrees 
that Liquid Noxtane SS-l is effective In con¬ 
trolling all the organisms that PML controls, 
except brown mold." Brown mold appears 
cyclically in epidemic proportions, and when 
this occurs control is essential." The problem 
is most serious in the Pacific Northwest, 
where Fir and hemlock are particularly 
vulnerable, although other species may be 
affected as well." 

In view of the unavailability of a substi¬ 
tute fungicide to control brown mold on 
freshly sawn lumber and the serious damage 
which may result In the absence of effective 
control (and considering the relatively small 
amount of mercury compounds used for this 
purpose), I find that the benefits from the 
continued use of mercurial fungicides to con¬ 
trol brt>wn mold outweigh the risks which 
may be involved In such use. I do not find 
any Justification for continuing the use of 
mercurials for any other purpose on lumber. 

F. Dutch Elm disease. Dutch elm disease, 
a highly fatal disease which attacks Ameri¬ 
can elm trees, Is caused by a fungus that in¬ 
vades and clogs the water conducting vessels 
of the tree, thereby causing "vascular wilt,*' 
as a result of which the tree dies." 

Tho only registrant (Freers) of a mercury 
compound used for the treatment of Dutch 
elm disease ("Freers Elm Arrester") ap¬ 
pearing in support of the continued use of 
that compound contends that any risk as¬ 
sociated with its use Is minimal and that 
there exists no effective non-mercurial sub¬ 
stitute. While the AU agreed that the risk 
Is minimal, he found that an effective. If not 
superior non-mercurial substitute (BenomyL, 
marketed under the registered name "Ben- 
late") Is available as an aid in the control 
of Dutch elm disease by trunk injection and 
foliar spray. He concluded that no benefits 
sufficient to outweigh the minimal risk 
would result from the continued use of 
registrant’s product. 

Freers Elm Arrester Is registered for use 
only In the states of Missouri, Iowa, Illinois, 
and Indiana. It contains, as its active ingre¬ 
dient, 0.12 percent mercuric chloride." 


"Tr. 2570-71; 2593-96. 

"Koppers, Final Brief and Proposed Find¬ 
ings of Fact and Conclusions of Law. 

" Koppers Ex. 3, pp. 4-5; Hoppers Ex. 4, 
p. 18; EPA Ex. 370. p. 3. 

" Brown mold creates a condition con¬ 
ducive to blue stain Infection, which follows 
the tract pattern of brown mold colonies and 
is etched in the wood when the Infected area 
is surfaced. 

" Koppers asserts that the use of phenyl¬ 
mercuric lactate fungicides should be limited 
to brown mold control on Douglas fir and 
Western hemlock only. Koppers. Reply to Re¬ 
spondent’s Exceptions and Supplemental 
Brief, p. 6. Although such a further limita¬ 
tion on the use of PML may be desirable. I 
do not find sufficient support for this limita¬ 
tion In the record. 

" The fungus Is spread Initially over dis¬ 
tances by elm bark beetles, which carry 
spores of the fungus to healthy trees. Once 
a tree is infected the fungus can spread to 
adjacent elms through connecting roots. 

"The other Ingredients are 95.66 percent 
methyl alcohol and 4.23 percent inert nu¬ 
trients. 
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A considerable portion of the ALJ '3 ri 6 k ' 
benefit assessment of the Freers product 
deals with its efficacy as a treatment for the 
prevention and control of Dutch elm disease. 
It appears to me from the ALJ's assessment 
that he may have placed undue emphasis on 
certain evidence relating to. and raising 
doubts concerning the efficacy of the Freers 
product.** 

The ALJ also considered evidence relating 
to a substitute non-mercurial, benomyl, 
which he found to be most effective In pre¬ 
venting the spread of the disease and In pro¬ 
longing the three’s life (although it will not 
reverse the disease) . t,n As to the general use 
of systemic fungicides, however, the ALJ 
noted the testimony of respondent’s witness 
Dr. Smalley, in which he concluded that the 
use of systemic fungicides was the least im¬ 
portant element of an overall Dutch elm dis¬ 
ease control program.’ " 9 Benomyl, the sub¬ 
stitute proposed by respondent, is a systemic 
compound. 

It should be noted that although Dr. Smal¬ 
ley testified that benomyl “is clearly and ade¬ 
quate and superior substitute for mercury- 
containing pesticides,’’he based his con¬ 
clusion “on the fact that I don’t see pub¬ 
lished Information on mercury-containing 
pesticides or I do see a lot of published data 
on benomyl for use on Dutch Elm Dis¬ 
ease/* The witness also admitted that ben¬ 
omyl does not kill the Dutch elm fungus 
• because it is not a fungicide), but that a 
mercury compound would “very likely” occa¬ 
sion that re 8 Ult. , ‘* 

Based on the foregoing and considering the 
record as a whole. I find that the evidence 
fails to establish the existence of a satisfac¬ 
tory substitute treatment for Dutch elm dis¬ 
ease. Without passing judgment on the com¬ 
plete efficacy of the Freers product, I find 
that it has sufficient benefits to outweigh the 
potential risks associated with Its use. 

V. Conclusions. 1 . Based on the testimony 
of record Ln this cancellation proceeding and 
oiiBideratlons set forth in Part HI of this 
Decision. I have concluded that the contin¬ 
ued use of mercury in pesticides, when used 
in accordance with widespread and common¬ 
ly accepted practice, will generally cause un¬ 
reasonable adverse effects on the environment 
within the meaning of Section 2*bb) of the 
FIFRA. 

2 . I have concluded further, based on the 
testimony of record and considerations set 
forth ln Part IV of this Decision, that the 
economic, social, and environmental costs 
and benefits of the continued use of mer¬ 
curial pesticides for use as bactericides or 


loa I have discussed the Issue of “essentiali¬ 
ty” previously ln this Decision. See pp. 8-10. 
While I do not believe the ALJ based his find¬ 
ings and conclusions regarding Freer 3 Elm 
Arrester solely on an assessment of Its es¬ 
sentiality, he appears to have been especially 
influenced by the lack of evidence that the 
product is an effective or efficacious treat¬ 
ment of Dutch elm disease. Initial Decision, 
pp. 52-53. 

JW Initial Decision, p. 54. 

Initial Decision, pp. 54-55. wherein the 
ALJ stated. “Dr. Smalley testified that a 
Dutch elm disease program to be effective 
should include (a) sanitation to achieve 
bark beetle population control; <b) root 
graft transmission control; (c) insecticidal 
sprays to prevent beetle feeding: (d) use of 
resistant elms ln replant programs; and (e) 
use of systemic fungicide for prevention and 
therapy/* Tr. 1509-10. 

‘“Tr. 1610. 

104 Tr. 1523; EPA Ex. 329. 

Tr. 1523. 

191 Tr. 1538. 


fungicides ( 1 ) in paints and coatings, ( 2 ) on 
turf, including golf course greens and all 
other areas of golf courses, (3) for seed treat¬ 
ment. and (4) for any other use not specifi¬ 
cally identified and permitted pursuant to 
the following paragraph (3], are not suffi¬ 
cient to outweigh the risks to man or the 
environment which have been identified, and 
that alternative registered and recommended 
pesticides exist and are available to provide 
effective, economical control for these pur¬ 
poses. 

3. Notwithstanding the conclusion stated 
above that mercurial pesticides will generally 
cause unreasonable adverse effects on the en¬ 
vironment, I have also concluded, based on 
the testimony of record and considerations 
set forth in Part IV of this Decision, that the 
economic, social, and environmental costs 
and benefits of the continued use of mer¬ 
curial pesticides for use as fungicides ( 1 ) tn 
the treatment of textiles and fabrics intend¬ 
ed for continuous outdoor use. ( 2 ) to con¬ 
trol brown mold on freshly sawn lumber, and 
(3) aa a treatment for the control of Dutch 
elm disease, outweigh the risks to man or the 
environment which have been identified, 
particularly in view of the unavailability of 
adequately effective alternative pesticides 
and the relatively small amounts of mercury 
compounds used for these purposes. All other 
uses of mercurial pesticides not specifically 
permitted pursuant this paragraph. Includ¬ 
ing but not limited to those Identified in 
the preceding paragraph, are cancelled by 
this Decision and Order. 

4. The effect of this Decision is to greatly 
reduce the amount of mercury w r hich will be 
introduced into the environment from pesti¬ 
cide uses. Based on the most recent figures 
available ln the record, the combined reduc¬ 
tion from all of the cancelled uses will total 
about 98.5 percent of all mercury used for 
pestlcid&l purposes during the year 1973. 

5. Notwithstanding the foregoing, in view 
of the enormous difficulties which would be 
Involved ln collecting and disposing of exist¬ 
ing (already formulated) stocks of products 
cancelled pursuant to this Decision and Or¬ 
der, as well as the potential losses to manu¬ 
facturers and consumers which would be 
likely to result. I have concluded that the 
sale and use of mercury compounds cancelled 
pursuant to this Decision and Order which 
were formulated into products on or before 
the date of this Decision and Order shall be 
permitted, inasmuch as I have concluded 
that tiie sale and use of such existing stocks 
is not inconsistent with the purposes of the 
FIFRA and will not have unreasonable ad¬ 
verse effects on the environment. 

Dated: February 17. 1970. 

Russell E. Train . * 

(FRL 515-6] 

Order 

In accordance with the foregoing Decision, 
the registrations issued under the Federal 
I nsect icide. Fungicide, and Rodentlcide Act 
< FIFRA). as amended (7 UJS.C. § 135 et seq.), 
for all pesticide products containing mercury 
used as bactericides or fungicides ( 1 ) in 
paints and coatings. ( 2 ) on turf, including 
golf course greens and all other areas of 
golf courses. (3) for seed treatment, and (4) 
for any other use not specifically permitted 
in accordance with the Decision of the Ad¬ 
ministrator attached hereto, are hereby can¬ 
celled. The production of all such pesticide 
products is prohibited. Except to the extent 
specifically permitted in accordance with the 
attached Decision of the Administrator and 
this Order, pesticide products containing 
mercury may not be placed in commerce, 
sold, or used. 

Notwithstanding the foregoing, the sale 
and use of pesticide products containing 


mercury cancelled pursuant to this Decision 
and Order which were formulated Into prod¬ 
ucts on or before the date of this Decision 
and Order shall be permitted. 

Dated: February 17, 1976. 

Russell E. Train 
(FRL 515-7] 

December 12. 1975. 

Initial Decision or Bernard D. Levinson 
Administrative Law Judge 

PRELIMINARY STATEMENT 

These are consolidated proceedings to can¬ 
cel the registrations of all pesticides con¬ 
taining mercury. The proceedings were in¬ 
itiated under section 4 of the Federal In¬ 
secticide. Fungicide, and Rodentlclde Act as 
It existed prior to the amendments of Octo¬ 
ber 21. 1972 (FIFRA 1947. 7 U.S.C. 138b(C)V 
The proceedings continued under section 6 
6 of the Act as amended (FIFRA), Pi. 92- 
516. 92nd Cong., 7 U.S.C. 136d(b) and <d)/ 

The proceedings w r ere Initiated on March 22. 
1972 when the Administrator of Environ¬ 
mental Protection Agency issued PR Notice 
72-5 cancelling the registrations of all pesti¬ 
cides containing mercury because they cre¬ 
ated “a substantial question of safety as to 
whether or not their use, even in accordance 
with label directions, is not injurious to man 
and other living animals.” Tills notice also 
contained the following order. “In addition, 
registrations for alkyl compounds and non- 
alkyl uses on rice seed, in laundry, and 
marine antifouling paint create an imminent 
hazard and these registrations are hereby 
suspended.” 1 2 These suspensions are not here 
in issue. 

Section 6(b) of FIFRA. 7 U.S.C. 136d<b) 
provides in pertinent part as follows: 

If it appears to the Administrator that a 
pesticide or its labeling or other material re¬ 
quired to be submitted does not comply with 
the provisions of this Act or. when used in 
accordance with widespread and commonly 
recognized practice, generally causes un¬ 
reasonable adverse effects on the environ¬ 
ment. the Administrator may issue a notice 
of his Intent • • • to cancel Its registra¬ 
tion • * * together with the reasons (In¬ 
cluding the factual basis) for his action 
• • • The proposed action shall become 
final and effective at the end of 30 days from 
receipt by the registrant of rthe] notice • • • 
unless within that time • • • a request for 
hearing is made by a person adversely af¬ 
fected by the notice. 

Section 2(bb) of FIFRA (7 U.S.C. 136 
(bb)) defines “unreasonable adverse effects 
on the environment” to mean: 

Any unreasonable risk to man or the en¬ 
vironment. taking into account the eco¬ 
nomic. social, and environmental costs and 
benefits of the use of any pesticide. 

Section 6(d). 7 U.S.C. 136(d) sets forth the 
basic procedural requirements for hearing 
and decision. 

A number of registrants did request a hear¬ 
ing and by order of the Chief Administra¬ 
tive Law Judge the cases were consolidated 
for hearing. Two parties were admitted into 


1 A motion to dismiss by some of the regis¬ 
trants based, ln part, on the ground that 
certain procedures set forth in FIFRA 1947 
had not been complied with, was denied by 
the Administrative Law Judge and the denial 
was sustained by the Judicial Officer on 
April 1, 1974. 

2 The suspensions for “Imminent hazard’* 
were issued under section 4(c) -- of FIFRA 
1947, 7 U5.C. 135b(c). Section 6 (c) of 
FIFRA as amended, 7 US.C. 136d(c) con¬ 
tains a similar provision. 
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These investigators found methylation of 
Inorganic mercury in sediments under lab¬ 
oratory conditions but were unable to find 
methylmercury in fresh sediment samples 
taken from environmental sources. They also 
the case as intervenors and one individual, 
a physician, was permitted to participate in 
the case as amicus curiae. 

For various reasons the proceeding was dis¬ 
missed as to some of the registrants, there¬ 
by canceling their registrations. As to cer¬ 
tain registrants some were designated as in¬ 
active parties and others as limited parties. 
The attached list (Attachment A) indicates 
the status of the various participants who 
remain in the case. 3 

The hearing was conducted pursuant to 
the Rules of Practice governing hearings of 
this type, 40 CFR Part 164. 

Following the conclusion of preliminary 
matters, including filing of prehearing briefs 
and replies, and prehearing conferences, the 
formal hearing commenced on October 1, 
1974. There were several recesses, occasioned 
primarily because of multiple parties and 
uses involved and availability of witnesses. 
The taking of evidence was completed on 
September 10, 1975 after 89 witnesses had 
testified during 41 hearing days resulting in 
4466 pages of transcript. The exhibits in the 
case, numbering more than 750, are volu- 
minuous and Include many technical and 
scientific papers and studies relating to vari¬ 
ous aspects of mercury—its occurrence— 
natural and man-made, its toxicity, its ef¬ 
fects on the environment and Its uses. There 
is also considerable evidence relating to 
products which may be used as substitutes 
for mercurials. 

Following conclusion of the evidence, pur¬ 
suant to section 164.90 of the Rules of Prac¬ 
tice, the respondent and some of the reg¬ 
istrants filed proposed orders, proposed find¬ 
ings of fact, conclusions and briefs in sup¬ 
port thereof. The hearing was deemed closed 
on November 17, 1975. 

We are concerned here with the use of 
mercury compounds as a pesticide when 
used as a bactericide for In-can preservation 
of paint and as a fungicide in paint and 
other coatings; as a fungicide in the treat¬ 
ment of turf, seed, textiles, wood, and the 
Dutch elm disease. Such uses bring mercury 
compounds within the purview of FIFRA 
which, in pertinent part, defines pesticide 
and pest as follows (sections 136(u) and 
(t)): 

Pesticide .—The term ‘pesticide* means (1) 
any substance or mixture of substances in¬ 
tended for preventing, destroying, repelling, 
or mitigating any pest. 

Pest. —The term 'pest* means (1) any in¬ 
sect, rodent, nematode, fungus, weed, or (2) 
any other form of terrestrial or aquatic plant 
or animal life or virus, bacteria, or other 
micro-organism • • • 

The most extensive use of mercury as a 
pesticide is in paint where phenylmercuric 
acetate (PMA) is the principal compound 
that is used. Other phenylmercurials are 
used, as pesticides in paint and also as fun¬ 
gicides for other purposes above mentioned. 
Mercuric chloride is used in the treatment of 
Dutch elm disease, and a combination of 
mercuric and mercurous chloride is used as a 
fungicide for turf treatment. 

The respondent’s cas^ Is not directed pri¬ 
marily at the harmfulness of phenylmer¬ 
curials or mercury salts that are used as 
pesticides in accordance with the labeling, 
but rather at the conversion product of such 
compounds, principally the alkylmercury. 


•One of the Intervenors. National Paint 
and Coatings Association (NPCA) took an 
active part In the proceeding and will at 
times be Included in the term •‘registrant,* 


methylmercury. The notice of cancellation 
contained the following findings: 

1. Mercury, In many forms and degrees of 
volatility, can circulate in the environment: 
Water, soil, and the atmosphere. 

2. Aryl mercury and mercury salts In river 
and lake bottoms can be converted into 
highly toxic methyl or alkyl mercury. 

3. Mercury levels accumulate in the aquat¬ 
ic biota with the results that potentially 
dangerous residue levels are reached In 
aquatic foods consumed by man eud animals. 


.6. Alkylmercury has a particularly high 
degree of toxicity and it has a propensity for 
accumulation in the brain. 

7. Alkylmercury may be stored in the body 
and build up to critical levels leading to the 
central nervous system. It may be stored in 
fish. 

8. Since alkylmercury is readily trans¬ 
ported, it poses a threat to the entire public. 

The use of methylmercury, an alkyl com¬ 
pound, was prohibited under the Order of 
March 22, 1972, which initiated these pro¬ 
ceedings. We must therefore direct our at¬ 
tention to the compounds presently used; 
and whether, when used in accordance with 
widespread and commonly recognized prac¬ 
tices, they generally cause unreasonable ad¬ 
verse effects on the environment. 

It is a most difficult task that is given to 
an Administrative Law Judge In a complex 
and important case such as this, where on 
many important facets there are conflicting 
views and opinions in many areas from 
highly qualified and respected experts and 
where there is much conflicting evidence 
from other witnesses. The respondent has 
acknowledged the difficulty in the follow¬ 
ing statement (In its reply brief) in which 
I substitute “individual” for “witness”: 

In order for any single [individual] to 
reach the ultimate finding of whether or not 
mercurial pesticides pose an unreasonable 
adverse effect on the environment, that (in¬ 
dividual] would require expertise in a broad 
range of scientific specialties: chemistry, mi¬ 
crobiology, wildlife, biology, toxicology, and 
experience in evaluating biocides to name a 
few. 

To these I might add an additional few 
disciplines and these do not complete the 
list: medicine, agronomy, genetics, statistics, 
paint technology and ecology. I profess no 
expertise in any of these specialties. My de¬ 
cision is based on my best judgment in eval¬ 
uating the evidence and applying the appli¬ 
cable law. 

I begin with the understanding that the 
burden is on the registrants to prove that 
the use of their pesticides when used in ac¬ 
cordance with widespread and commonly 
recognized practice will not generally cause 
“unreasonable adverse effects on the environ¬ 
ment.” This latter phrase means “any un¬ 
reasonable risk to man or the environment 
taking Into account the economic, social, and 
environmental costs and benefits • • •” 

As will hereinafter appear, I have decided 
that registrations for certain uses of mercur¬ 
ial pesticides should be canceled and that 
others should not. In reaching these decis¬ 
ions, I have considered, as the statute re¬ 
quires, whether the particular pesticide, 
when used In accordance with widespread 
and commonly accepted practice, generally 
causes unreasonable adverse effects on the 
environment. Again, In accordance with the 
statute, in considering whether a particular 
use causes unreasonable adverse effects on 
the environment, I have taken into account 
the economic, social, and environmental 
costs and benefits of the particular use. With 
respect to the uses which are being per¬ 
mitted, I am finding that the risks are mini¬ 
mal and that the benefits outweigh the 
risks. With respect to the uses which I find 


should be canceled, although the risks may 
be minimal, there are no benefits or they are 
minimal from such continued uses since 
there are effective and adequate substitutes 
for the particular uses. 

General and physical properties. Mercury 
is a silver-white metal and is one of the ele¬ 
ments found naturally in the earth. Some 
form of mercury has been found In all parts 
of the world and it is generally considered 
to be ubiquitous throughout nature. The 
greatest amount of naturally occurring mer¬ 
cury is found as mercuric sulfide in a red 
rock called cinnabar. It Is also found in 
measurable amounts in combination with a 
number of other minerals. The richest 
sources of mercury are in Spain. In the 
United States the principal mines are in 
California, but deposits have been worked in 
ten additional states. Mercury is obtained by 
heating cinnabar to liberate the metal as 
vapor followed by cooling and collection of 
the condensed vapor. 

Mercury is an extremely heavy element 
with specific gravity of 13.59. It is the only 
metallic element that is liquid at ordinary 
temperatures, the rate of vaporization in¬ 
creasing with increases in temperature. 

Mercury readily forms alloys (amalgams* 
with practically all metals, except iron. Amal¬ 
gams of mercury and silver are widely used 
as dental fillings. Mercury in various com¬ 
pounds has a long history of use in medi¬ 
cine. Mercury is capable of entering into 
hundreds of compounds, each having its own 
chemical properties. Both man and nature 
can convert one form of mercury to another 
Syntheslzatlon by man has resulted in hun¬ 
dreds of mercury compounds, far more than 
have been found to result from natural con¬ 
versions. 

Sources of mercury. Mercury, being an cle¬ 
ment, its total amount in, on, or around the 
earth is constant. Because of the volatility 
of mercury and Its vaporization at ordinarv 
temperatures. It has long been recognized 
that there is a “mercury cycle” whereby the 
metal is circulated throughout the litho¬ 
sphere (earth’s crust), atmosphere, hydro¬ 
sphere (earth’s waters) and biosphere (liv¬ 
ing organisms, plants and animals). The 
mercury circulates and is redistributed in 
nature. Vaporized mercury in the air that is 
deposited on the land mass by rainfall Is 
again vaporized since the rainfall material is 
bound to the upper several inches of soil. 

Mercury In various forms is released Into 
the environment from various sources. These 
include natural sources—degassing, weath¬ 
ering and volcanic action; and man-made 
sources—burning of fossil fuels, industrial 
and agricultural uses. 

Various estimates have been mado of the 
yearly amounts of mercury released into the 
atmosphere by nature and by man. They vary 
greatly and can hardly be reconciled. All esti¬ 
mates for releases from natural weathering 
and degassing per year are in the range of 
many millions of pounds. The two principal 
sources of man-made releases in the United 
States are generally accepted to be the burn¬ 
ing of fossil fuels (coal and oil) and smelt¬ 
ing of ores (tin, zinc, copper, gold). These 
estimates are also in the range of millions of 
pounds per year. 

Worldwide production of mercury metal 
is approximately 20 million pounds per year. 
Again, It is not possible to reconcile all the 
figures (estimates and others) regarding the 
total amount of mercury used in the United 
States. Several estimates from which appear 
to be reliable sources set the figure between 
4 and 6 million pounds. It is estimated that 
chloralkall plants* and the electrical ap- 


♦ Discharges of mercury into the atmos¬ 
phere are permitted by EPA, see infra, p. 11. 
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paratus Industry use about one-half of the 
total of which a substantial portion is re¬ 
cyclable. Additional uses other than pesti¬ 
cides include control instruments, labora¬ 
tories. dentistry, pharmaceuticals, and cata¬ 
lysts. 

Based primarily on figures submitted under 
section 7(c) of FIFRA, it has been stipulated 
in the record that the total pounds of mer¬ 
cury used in the production in pesticides for 
the calendar year 1973 was between 340.000 
and 365.000 pounds. This breakdown in ap¬ 
proximate amounts for various uses, which 
give a total of 359,000 pounds. Is as follows: 


Turf Industry__ 26,000 

Paint industry.._ 321.000 

Seed Industry_ 7, 000 

Other uses (plastics, fabrics, dry 
formulations, wood treatment, 

Dutch elm disease___ 5, 000 


The total amount of mercury introduced into 
the environment from pestlcidal uses is only 
a small fraction of that introduced into the 
environment from industrial and uninten¬ 
tional man-made discharges. 

Mercury in the atmosphere. One of re¬ 
spondent's principal witnesses. Dr. Leonard 
T. Kurland, a physician who has done ex¬ 
tensive research concerning the effects of 
mercury on man and other animals and 
who has done extensive study on the Mina¬ 
mata incident, testified that the present at¬ 
mospheric level of mercury is reasonably 
safe, and this despite the pestlcidal uses of 
mercury for many years. One of the regis¬ 
trants’ witnesses. Dr. J. Crispin Smith, a 
toxicologist who also has done extensive re¬ 
search relating to effects of mercury on man, 
testified to the effect that if all of the PM A 
used in pesticides was released into the 
atmosphere, it would not increase the back¬ 
ground levels of the atmosphere significantly. 
The evidence also shows that with the excep¬ 
tion of the point sources, where some forms 
of mercury have been discharged into cer¬ 
tain locations, mercury concentrations In the 
environment are apparently no different 
now from what they were 100 years ago. 

In April 1973 EPA established as a stand¬ 
ard an allowable release of 2300 grams 
about 5 pounds) of mercury per day (about 
1300 pounds per year) for each chloralkalt 
plant In the United States. Iu permitting 
such release, EPA said. "The environmental 
impact of this standard was evaluated and 
it was concluded that the standard will not 
cause any adverse effects since the control 
of emissions to the atmosphere will have 
only minimal impact on other areas of envi¬ 
ronmental concern." In another action EPA 
concluded that mercury emissions from a 
Washington, D.C., Solid Waste Reduction 
Center of 12 pounds per day would not con¬ 
stitute a hazard to public health. 

So far as the uses being permitted are 
concerned, the registrants have sustained 
the burden of proof of showing that mer¬ 
cury that may result from volatilization does 
not generally cause unreasonable adverse 
effects on the environment. 6 

Whether the uses being permitted will 
generally cause unreasonable adverse effects 
on aquatic and terrestrial environments will 
be considered under the particular uses. 

Minamata and other incidents. The world¬ 
wide concern regarding the harmful effects 
of mercury arose primarily with events that 
occurred in the vicinity of Minamata Bay, 
Japan. Minamata City is located on the 
Southwest coast of Kyushu, the southern¬ 
most of the main Japanese Islands. In 1953 a 
severe neurological disorder was first recog¬ 
nized among persons living in this area. The 


5 See, infra, pp. 29-30. 34-35. 


neurological syndrome has come to be known 
as Minamata disease.. This disease is char¬ 
acterized by widespread Involvement of the 
central nervous system, resulting in loss of 
sensation of the extremities of the hands 
and feet and areas around the mouth; loss of 
coordination In gait, slurred speech, tremors, 
diminution of vision (concentric construc¬ 
tion of the visual field), and loss of hearing. 
Severe poisoning can cause blindness, coma, 
and death. 

Minamata City is situated near a large 
chemical plant, and the effluent from this 
plant emptied Into the bay. The bay had 
been used regularly as a source of seafood 
for many of the families inhabiting the small 
villages along the shores of the bay. It was 
established that the effluent from this plant, 
containing a compound of mercury, con¬ 
taminated the fish and shellfish, which, when 
ingested, caxised the neurological Impair¬ 
ments. Whether the effluent contained 
methylmercury or inorganic mercury, which 
was subsequently methylated. Is a question 
of some controversy. Several reports from 
authoritative Japanese investigators show 
that the effluent was methylmercury or con¬ 
tained large quantities of methylmercury. 
On the evidence I find that large quantities 
of methylmercury were present in the fac¬ 
tory discharge .• 

There was essentially no difference In Inci¬ 
dence of Minamata disease by sex or age 
except that nursing children were not af¬ 
fected. It was concluded that methylmercury 
penetrates the placental barrier in humans 
and there were 23 fetal cases of the disease. 
The disease broke out mainly among peo¬ 
ple who had eaten large amounts of fish 
and shellfish that contained considerable 
amounts of mercury from 1 ppm to 60 ppm 
per net weight in some organs. 

Through 1970, 121 cases of the disease were 
recorded In the area. This number Included 
68 cases adults. 30 cases children and the 23 
cases of fetal disease (cerebral palsy-like 
disease) of infants. The infants had not con¬ 
sumed contaminated fish: however, their 
mothers had done so ^ut were apparently 
free of symptoms of the disease. There were 
46 deaths resulting from the Minamata 
incident. 

A similar outbreak of this disease occurred 
in the early 1960's In the riverside villages of 
the Agano River In the Niigata prefecture of 
Japan whero 47 cases with 6 deaths were 
observed through 1970. The affected persons 
in this area had also eaten fish from the 
nearby waters containing organic mercury 
compounds. The source of mercury contami¬ 
nation in.Niigata was also determined to be 
the discharge from a plant using a mercury 
catalyst in industrial manufacturing. 

An epidemic of methylmercury poisoning 
broke out in Iraq, in 1972, when Iraquiau 
farmers and their families consumed home¬ 
made bread prepared from seed wheat, which 
had been treated with a methylmercurial 
fungicide and was not intended for con¬ 
sumption" As the result of this catastrophic 
incident, 6,350 cases were admitted to hos¬ 
pitals and 459 hospital deaths were attrib¬ 
uted to the outbreak. The symptoms were the 
same as those In Minamata and Niigata. The 
study confirmed also that there was great 
hazard for the fetus. 

An incident In Alamogordo, New Mexico, 
occurred in 1969 and also arose out of con- 


• The respondent’s first pretrial brief states 
"The waters of Minamata Bay and of the 
Agano River were contaminated by the re¬ 
lease of methylmercury compounds from the 
plastic industries in which inorganic mer¬ 
cury compounds were used as catalysts." 

7 More than 73,000 metric tons of wheat 
intended for seed grain were Imported and 
distributed. 


sumption of seed treated with methylmer¬ 
cury not Intended for consumption. Here, the 
seed was fed to several hogs and the family 
then consumed the hogs over a period of 3 
months. Three of the children subsequently 
displayed ataxia, agitation, visual impair¬ 
ment and impaired consciousness. The 
mother, at the time the family began to con¬ 
sume the mercury-contaminated meat, was 
3 months pregnant. She ceased consumption 
after 3 months. Examined during the 7th 
month of pregnancy, the mother was within 
normal limits, and neurological and visual 
fields were normal. The child, delivered at 
full term, was born blind and retarded, and 
experienced convulsions and involuntary 
movements. The child's symptoms were at¬ 
tributed to methylmercury poisoning, 
Methylation. One of the difficult problems 
In this case is that relating to methylation 
and demethylatlon of mercurials in an 
aquatic environment and how such processes 
affect mercurial compounds used as pesti¬ 
cides. The difficulty arises because of the 
mass of technical evidence on the subject, 
the differences of well qualified experts on 
some subjects, the extent to which demethyl- 
ation offsets the methylation process, and 
the many areas in which the experts admit 
that there are many unknown factors and 
that much is yet to be learned of these 
processes. The question of methylation is 
important because the respondent's case, as 
it relates to the hazards of mercury, is di¬ 
rected primarily at methylmercury. 

Methylation is a chemical or biological 
process by which mercury or mercury com¬ 
pounds are converted to methylmercury. 
which Is acknowledged to be highly toxic. 
Methylmercury is an organic chemical com¬ 
pound consisting of an organic methyl radi¬ 
cal in combination with a mercuric ion. 

Conversion of mercury and mercury com¬ 
pounds to methylmercury has been shown 
to occur both in nature and In controlled 
laboratory experiments. The exact process by 
which the conversion takes place has not 
been shown. The difficulty lies In Identifying 
and quantifying all of the variables that may 
enter Into the process. Methylation can oc¬ 
cur In nature only under specific and favor-' 
able conditions. These include sufficient 
mercury concentration, proper acidity and 
temperature, the presence of proper type of 
bacteria, whether the system is aerobic or 
anaerobic, and the presence of other ele¬ 
ments or compounds. The introduction of 
nutrients into natural aquatic systems by 
way of untreated sewage greatly increases the 
methylation process. 

Mercury, when introduced into an aquatic 
system, becomes attached to particulate mat¬ 
ter and settles to the bottom sediments. 
There are certain species of organisms in the 
sediment capable of converting the mercury 
from Inorganic or metallic form into toxic 
methylmercury. There are also species of 
organisms in the sediment that are capable 
of dexnethylating methylmercury. 

When methylation does occur, not all of 
the inorganic mercury is converted to meth¬ 
ylmercury. The most active sediments are 
capable of converting less than 5% of the in¬ 
organic mercury to methylmercury. In a con¬ 
trolled study of the sediments from two dif¬ 
ferent sites in Wisconsin, the actual con¬ 
version rate was between 0.6% and 1.5%. 
There would have to be a hundredfold in¬ 
crease in the use of mercury to double the 
methylation rate. 

Scientific studies in the United States re¬ 
ported in 1972 and 1973 show that there are 
environmental sediment organisms that are 
shown actively to degrade methylmercury to 
inorganic mercury and methane. Where 
methylation was observed under laboratory 
conditions, It. was followed by a rapid disap¬ 
pearance of the methylmercury produced 
after the peak period of 50 days. 
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found that certain species o t bacteria in 
the sediments were responsible for the deg¬ 
radation of methylmercury and the degrad¬ 
ing species can easily be isolated from a va¬ 
riety of sources. Including sediments and 
fish slimes. Because of the ease with which 
the methylmercury degrading bacteria can be 
isolated from environmental samples, the fre¬ 
quency of occurrence of these organisms and 
the inability to And methylmercury in nat¬ 
urally occurring sediments containing these 
organ isms, the investigators concluded that 
such species are widespread in the environ¬ 
ment and perform an important function in 
maintaining methylmercury at a minimal 
level. These investigators were unable to 
show that any methylmercury degrading spe¬ 
cies are also capable of methylating mercury. 
In many cases the demethylating species 
were predominant in cultures. Independent 
studies in Belgium reported in 1973 confirm 
these findings. 

In a study by still other investigators it 
was found that certain organic mercurial 
compounds, including PMA (the most widely 
used mercurial pesticide) were decomposed 
by a bacterial strain found In soli to form 
metallic mercury. 

One of the areas of dispute is whether bio¬ 
logically methylated mercury is different 
from chemically synthesized methylmercury. 

I make not attempts to resolve this question. 
If we accept as fact that the Minamata and 
Niigata incidents were the result of chemi¬ 
cally synthesized methylmercury, there are 
no reported Incidents of poisoning from mer¬ 
cury that had been biologically methylated. 

When we consider the following factors: 
the demethyl ization process, the low levels 
of mercury in aquatic environments that are 
converted to methylmercury, the increased 
amount of mercury that is necessary to con¬ 
vert as much as 5% to methylmercury; then 
the amount of mercury introduced into the 
environment through the use of pesticides 
which are being permitted herein would not 
at any time increase the amount of methyl¬ 
mercury available to aquatic biota so as 
generally to cause unreasonable adverse ef¬ 
fects on the environment as defined in the 
Statute. 8 

Toxicity. The primary thrust of respond¬ 
ent’s case Is directed at the adverse effects 
of methylmercury. None of the registered 
products we are considering contain methyl¬ 
mercury, its use in pesticides having been 
banned In March 1972 under PR Notice 72- 
5. Of the mercurials used in pesticides phen- 
yimercurlals are the most widely used and 
most are used In paint, usually in the form of 
phenylmercurlc acetate (PMA). Two regis¬ 
trants are supporting the use of mercurials 
other than phenylmercurials. Malllnckrodt 
uses a combination of mercurous and mer¬ 
curic chloride as a turf fungicide and Freers 
uses mercuric chloride for the treatment of 
Dutch elm disease. The toxicltles of the vari¬ 
ous phenylmercurials on a contained mer¬ 
cury basis are comparable and In tills regard 
they will be considered as a class. 

The toxicity of phenylmercurials is of a 
low degree. After extensive studies at Colum¬ 
bia University It was reported by qualified 
investigators: 

4 T. For human exposures there appears to 
be no significant difference in the toxicity 
of the various phenylmercurials. 

”2. Phenylmercurials may be absorbed * 
through the Intact skin or mucous mem¬ 
branes. but relatively high concentrations 
must be applied before measurable amounts 
will be absorbed through these channels. 

“3. Persons may be occupationally exposed 
to phenylmercurials in concentrations many 
times the accepted Threshold Limit Value of 
0.1 mg/m 8 in air for many years without 


8 See infra Turf and Paint. 


showing evidence of poisoning, even though 
they absorbed sufficient amounts of the 
compounds to cause them to excrete mercury 
in their urine in the milligram per liter 
range. 

“4. Poisoning due to the phenylmercurials 
Is extremely rare and chronic occupational 
poisoning is unknown.” 

Painters who have been applying paints 
containing phenylmercurials for 30 years 
have not shown adverse effects from such 
use. There is no evidence of adverse effects 
to those exposed to rooms or other areas 
that have been painted with a paint con¬ 
taining a phenylmercurial. 

Mercurous chloride is used In medicine As 
a therapeutic agent for several purposes. Mer¬ 
curic chloride, also called bichloride of mer¬ 
cury and corrosive sublimate, is a highly 
toxic compound. However, the respondent’s 
case is not directed at these inorganic com¬ 
pounds because of the inherent toxicity of 
either of them but rather because of the 
effect of such volatilization as may result 
from their use and their translocation, pri¬ 
marily from turfgrass areas to aquatic envi¬ 
ronments by runoff. 

There is an abundance of evidence in the 
record Introduced by respondent that has 
well demonstrated hi laboratory experiments 
that low levels of mercurials, primarily 
methylmercury compounds, fed to aquatic 
plant life and fish can cause serious adverse 
effects. These studies include phytoplank¬ 
ton, mosquito fish, brook trout, zebra fish, 
fiddler crab, mud-fiat snail and American 
oyster. There are also results of laboratory 
experiments that demonstrate adverse effects 
on experimental animals. These include dogs, 
mintpigs, monkeys, rats, mice, pigeons. Tills 
evidence stands unrebutted. It has also 
been suggested, but not established, that 
methylmercury may cause genetic changes 
in human population. This suggestion Is on 
the basis of changes caused by methylmer¬ 
cury to the onion root tip and fruit flies. It 
has also been reported that methylmercury 
has been teratogenic in experimental ani¬ 
mals. Many drugs are known to be terato¬ 
genic in experimental animals and can 
safely be used by man. 

The evidence with regard to Minamata and 
Niigata established that some Individuals 
who, over a long period of time, consumed 
fish containing high levels of methylmercury, 
caused by industrial effluents, developed se¬ 
vere neurological symptoms. This evidence 
also established that methylmercury pene¬ 
trates the placental barrier and may cause 
Minamata symptoms to the Infants even 
though the mothers were free of such symp¬ 
toms. 

The evidence as to the foregoing adverse 
effects has been considered and is striking 
and terrifying. The question in this case, 
however, is whether the amount of mercury 
from pesticides could increase the environ¬ 
mental burden of mercury above that from 
natural and other man-made sources as to 
cause such results as were demonstrated in 
laboratory studies and as occurred in Mina¬ 
mata. I cannot answer this question in the 
affirmative. 

We are concerned with mercury, an ele¬ 
ment that is found naturally in the environ¬ 
ment. The highly toxic compound, methyl¬ 
mercury, is not used as a pesticide. Compared 
to the amount of mercury naturally in the 
environment and from man-made sources, 
only minimal amounts from pesticidal uses 
possibly find their way to aquatic environ¬ 
ments. Of such mercury as may be translo¬ 
cated from pesticidal uses, not more than 
5 percent and more likely less, may, under a 
variety of the most favorable conditions, be 
transformed to methylmercury. Such mini¬ 
mal amounts as could possibly be bio¬ 


methylated does not have an unreasonable 
adverse effect on the environment. 

Studies were carried out by a group of sci¬ 
entists from the University of Rochester (re¬ 
ported in 1974) on two groups of Individuals 
each of which had very high diets of ocean 
fish. Both groups had high levels of blood 
and hair mercury. Symptoms of methylmer¬ 
cury poisoning were deliberately sought and 
none were found. These investigations point¬ 
ed out that the victims in Minamata and 
Niigata consumed fish from localized areas 
that had been contaminated with mercury 
by industrial effluents. They also considered 
as pertinent the fact that the victims were 
members of fishing families without agricul¬ 
tural land and that their diets were not 
varied. 

The questions as to the hazards posed in 
the use of mercurials in pesticides are com¬ 
pletely different from those that were posed 
in the DDT and Aldrin/Dieldrin cases. In 
those cases millions of pounds of man-made 
chemicals were used annually as pesticides.* 
Substantial quantities were applied directly 
to or in the soil. The chemicals were found 
to be potential carcinogens in humans. Resi¬ 
dues of the very same chemicals that were ap¬ 
plied were found to be widely distributed in 
the environment and in animal and human 
tissues. 

Paint. We are concerned with two types 
of paint which are produced at the present 
time. One type is the latex or water based 
paint, the other Is the solvent reduced oil, 
oleorcsinous, or alkyd type (oil based). Water 
based paints are now more widely used than 
oil based paints—the range is roughly in the 
vicinity of two-thirds and one-third and 
the trend toward water based paints Is 
increasing. 

Biocides are used in paints for two pur¬ 
poses—as an in-can preservative and as a 
fungicide. The evidence establishes that in 
oil based paints mercurials are not neces¬ 
sary for either of these purposes. 

A paint system is a fairly complex combi¬ 
nation of finely dispersed pigments of vari¬ 
ous absorptive capacities in one or more of 
a variety of vehicles together with additives 
such as pigment wetting agents, anti¬ 
settling agents, flow control agents, driers, 
and antioxidants. In water based paints, 
various types of latices are used. Each paint 
manufacturer has his own combinations of 
ingredients and these will vary with the 
type of paint and color. The development of 
a paint formulation is more of an art than a 
science. 

Water based paints are susceptible to 
spoilage in the can caused by the growth of 
bacteria and. after application, are sus¬ 
ceptible to the growth of fungi, causing 
mildew on paint films. 

The mercurial compound most commonly 
used in water based paints is PMA. Others 
sometimes used are: di(phenylinercuric) do- 
decenyl succinate, phenylmercuric oleate. 
phenylmercurlc propionate. As above noted, 
the toxicltles of these several phenylmer¬ 
curials are comparable on a contained mer¬ 
cury basis. Their activity in paint is similarly 
comparable. The choice of a particular prod¬ 
uct by the paint manufacturer depends on 
the particular type of paint to be protected, 
and the factors involved in the choice in¬ 
clude solubility, compatibility, and resist¬ 
ance to leaching from the dried paint film. 

(a) In-can preservatives. The susceptibil¬ 
ity of water based paints to contamination 


•In the DDT case, close to 12 million 
pounds was used annually (37 PH. 13369). 
The combined Aldrin/Dieldrin consumption 
In 1971 was 12.3 million pounds and estimate 
for 1973 wo8 approximately 11 million 
pounds (39 F.R. 37266). 
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by bacteria is high. The bacteria may con¬ 
taminate the paint through the air, water, 
raw materials, handling, or insanitary con¬ 
ditions in the plant. Paint additives such as 
thickening agents, pigments, dispersants, 
and plasticizers provide nutrients for the 
growth of bacteria. The result is in-can 
deterioration of the paint, posing a serious 
threat to the stability of the paint during 
its shelf life. An additional reserve of protec¬ 
tion from spoilage is necessary while the 
paint is in possession of the consumer, par¬ 
ticularly when the container is opened and 
part of the contents used, thereby exposing 
the paint to additional sources of contamina¬ 
tion. 

One of the qualities essential in paint is 
optimum viscosity necessary for the appli¬ 
cation of the product. Spoilage of water based 
paints is most commonly found in loss of 
viscosity. Gas formation, which may cause 
the can to explode, and unpleasant odors are 
also occasionally encountered. In water based 
paints a thickener is used to achieve the de¬ 
sired degree of viscosity. Most water based 
paints use some form of chemically treated 
cellulose for this purpose. To a limited extent 
some formulas have as a base styrene buta¬ 
diene and protein. A good thickener is one 
that effectively suspends the insoluble color¬ 
ing pigments for an indefinite period. 

The cellulosic thickener and pigment 
sources provide the nutritional environment 
to support the growth of bacteria. The bac¬ 
terial activity produces enzymes, called cell- 
ulases. which degrade the cellulose. The de¬ 
graded products are food for the bacteria 
and they multiply, resulting in loss of vis¬ 
cosity and the gradual reversion to a watery 
character. One of the principal types of 
micro-organisms that results in paint thin¬ 
ning are pseudomonads. Pseudomonads 
synthesize cellulases which can cause a dra¬ 
matic decrease in the viscosity of latex paint. 

A chemical preservative is necessary to 
control the initial growth of the various 
types of bacteria normally present in the 
water based paint. Good housekeeping or 
effective sanitation control in a paint fac¬ 
tory can reduce the extent of bacterial 
contamination but cannot eliminate it. PMA, 
oher equivalent phenylmercurlals, and 
chemicals other than mercurials are used 
for tills purpose. 

The normal range of phenylmercurlals as 
an in-can preservative is between 50 to 100 
ppm mercury but serious potential spoilage 
situations may require as high as 200 ppm. 

There are a number of registered non- 
mercurials products on the market for use 
as in-can preservatives. The respondent has 
put forth three as alternatives to the mer¬ 
curials and Introduced detailed evidence 
with respect to them—Dowicil 100, Dowicll 
75 (both manufactured by Dow Chemical 
Co.) and Merbac 36 (manufactured by Merck 
& Co.) and has proposed these as substitutes 
for such use. Dowicll 100 was Dow’s original 
formulation for the product for this pur¬ 
pose and it was found to be subject to spon¬ 
taneous combustion under certain condi¬ 
tions. A portion of the formulation (25%) 
was replaced with a decomposition suppres¬ 
sant (sodium bicarbonate) and the new 
product is called Dowicil 75. The two Dow 
products have been evaluated as comparable. 

An effective in-can preservative must have 
a broad spectrum so as to protect against 
the various strains of bacteria in a wide 
variety of paint formulations. It must have 
the property to •‘quick-kill” the bacteria to 
prevent the micro-organisms from acclima¬ 
tizing to the bactericide. Unless there is 
“quick-kill,” the enzymes produced by the 
bacteria are in existence and cause loss of 
viscosity of the paint. PMA causes Inactiva¬ 
tion of the cellulose enzyme whereas non- 
mercurials do not. 


None of the in-can preservatives put forth 
as alternatives have the broad spectrum bac¬ 
tericidal properties of PMA in the great 
variety of paint formulations that are pro¬ 
duced. It may be that the alternatives In 
some formulations under some conditions 
may be effective. However, the convincing 
evidence, not only from producers of the 
biocides, but also from paint manufacturers 
and independent testing organizations is that 
none of the non-mercurial preservatives are 
as effective as PMA. 

Evidence of several instances of failures of 
non-mercurials as ln-can preservatives was 
introduced into evidence. Paints lost their 
viscosity and otherwise spoiled. In a recent 
incident, four plants of a large paint com¬ 
pany that had discontinued the use of mer¬ 
curials in 1971 and were using a non-mer¬ 
curial bactericide became contaminated with 
bacteria. This was attributed to the use of 
non-mercurials. This bacteria contamina¬ 
tion affected 190,000 gallons of paint. The 
company returned to the use of PMA. 

To prohibit the use of phenylmercurlals in 
paint as an in-can preservative would likely 
result in increased bacteria contamination 
of paint and losses from spoiled paint. Such 
occurrences would result in economic loss to 
the paint producers and particularly to the 
small operators. Consumers in many instances 
would also experience financial loss by rea¬ 
son of spoilage of the paint in the can be¬ 
fore complete use of the contents. 

(b) Mildewcides. There are various species 
of organisms that cause mildew growth on 
paint film. The principal organism is pul- 
lalaria pullulans which is capable of growth 
at temperatures as low as 40° P and humidi¬ 
ties as low as 30®. If conditions are adverse, 
this organism can revert to a dormant state 
until conditions become more favorable for 
its continued growth. Phenylmercurlals are 
used in paint as mildewcides. The operating 
range for the use of mercury as a mildewcide 
is between 250 and 1500 ppm of mercury and 
in severe exposure conditions a level of 2000 
ppm may be required. 

Paints for interior use do not generally 
require a mildewcide, since mildew is ordi¬ 
narily not a problem in Interiors. A mildew 
resistant paint for interiors has to be pro¬ 
duced on special order or an over-the-counter 
mildew inhibitor may be added to the paint 
by the user. 

There are a number of registered non- 
mercurial products on the market for use as 
mildewcides in paint. The respondent has 
presented detailed evidence with respect to 
only Skane M-8 (manufactured by Rohm and 
Haas). Dowicil S-13 and Dowicil A-40 (man¬ 
ufactured by Dow Chemical Co.). and Metasal 
TK-100 (manufactured by Merck & Com¬ 
pany). Dowicil S-13 has a fault in that It 
hydrolyzes in an alkaline medium of water 
based paints. Dowicil A-40 is a sequel to 
Dowicil A-13 and apparently does not have 
the fault of hydrolyzing. 

There is evidence to show that several large 
paint manufacturers discontinued the use of 
phenylmercurlals in paints and have been 
marketing these paints for several years. The 
convincing evidence shows that most, if not 
all, of these manufacturers discontinued the 
use of such mercurials not because of their 
ineffectiveness or the superiority of the sub¬ 
stitutes but rather because they anticipated 
that such use would be prohibited. Some 
have returned to the use of phenylmercurlals 
because of the ineffectiveness of the substi¬ 
tutes and others would return to such use if 
restrictions on their use do not become 
effective. 

The service life of a good exterior paint is 
approximately five years. Non-mercurial 
mildewcides are generally quite effective up 
to 24 months and thereafter their effective¬ 
ness diminishes and fails. Phenylmercurlals 


are generally effective for a much longer 
time—four years or more. 

Du Pont, one of the major paint manufac¬ 
turers in the country, has not been using 
mercurials in paint since March, 1973. It has 
been engaged in efforts to find a satisfactory 
substitute for mercurials since 1970. Dr. John 
C. Richards, the company’s Director of Re¬ 
search and Development for certain products 
including paint, testified that “our efforts 
have not yet led to a replacement mildewcide 
which is as effective as the phenylmercurial 
compound we had been using.” 

Glidden-Durkee. another large manufac¬ 
turer of paints, uses both mercurial and non- 
mercurial mildewcides. Stephen T. Bowell, 
in charge of Research and Development for 
paint, testified that in a ten-year period his 
company has tested on exterior exposure 120 
products claiming to be substitutes for mer¬ 
curials and none has been entirely satisfac¬ 
tory. 

Water based exterior paints containing 
mercury are subject to sulfide staining (dis¬ 
coloration of the paint film) in areas with 
high atmospheric content of hydrogen sul¬ 
fide. usually highly industrial areas. Such 
sulfide staining as may occur is preferable to 
a mildewcide whose effectiveness is relatively 
short lived. 

As in the case of in-can preservatives, the 
non-mercurial mildewcides are not effective 
in all the great variety of paint formulations 
and in some formulations their use may be 
contraindicated. In some formulations they 
may cause chalking, yellowing, and non- 
resistance to fading. 

Whether or not the use of non-mercurials 
would increase the cost of paint at the retail 
level is the subject of some dispute. There are 
estimates that such cost would be increased 
from $.60 to $2.00 per gallon, which is approx¬ 
imately four times the added cost of the non¬ 
mercurials at the manufacturer’s level. In 
recent years there has been an increase in 
the retail cost of paint, as is generally true 
of all commodities. Three of the large paint 
manufacturers who use non-mercurials have 
not suffered in their sales when compared to 
their competitors who use mercurials. 
Whether they have absorbed the additional 
cast, if any, in the use of non-mercurials or 
passed it along to the consumer with the gen¬ 
eral increase in the price of paint is not 
shown. The real economic loss from the use 
of non-mercurial mildewcides falls on the 
ultimate consumer, in many instances 
a homeowner. Exterior surfaces painted with 
non-mercurials require repainting at an 
earlier date because of the premature fail¬ 
ure of the mildewcide. In addition, there is 
the expense of cleaning the mildew from the 
surface before repainting. It was estimated 
that the cost of repainting an average house 
is In the range of $600-$900. 

(c) Loss of mercury to the environment. 
The greater part of the loss of mercury from 
paint is by slow volatilization to the air from 
the paint film. The mercury that is volatil¬ 
ized immediately after application is quickly 
dispersed and the amount which may be in¬ 
haled after application has not been shown 
to be hazardous. As above noted, painters 
w'ho have applied mercurial paints for 30 
years have shown no harmful effects from in¬ 
halation. The evidence shows that the total 
effect of the concentration of .mercury In the 
air from paint volatilization would be so 
slight as to be almost incapable of measure¬ 
ment. Such escape of mercury in the air 
w'ould not cause the concentration to ap¬ 
proach levels that were not acceptable. 

The amount of mercury “rained-out” from 
the volatilization of paint to aquatic or ter¬ 
restrial environments would not significantly 
increase the “rained-out” mercury In the 
environment above that which Is “rained- 
out” from other sources. In any event, when 
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mercury reaches the ground It is bound to the 
soil by inorganic matter naturally and nor¬ 
mally present In the soils such as humates, 
fulvates, and sulfides. By this process mer¬ 
cury released to the air and returned to the 
ground generally will be quickly Immobilized. 
Mercury or its compounds do not pass freely 
through soil into water. Such mercury from 
use in paint as may reach aquatic environ¬ 
ments will have minimal environmental 
effect. 

Turf . Three of the active registrants (Mal- 
linckrodt, Scott and Cleary) introduced evi¬ 
dence In support of the use of mercurials to 
control fungi on turf. Cleary’s product con¬ 
tains PMA, Scott’s products are granular 
formulations containing as active ingre¬ 
dients PMA and thlram (a sulfide). Mal- 
llnckrodt’s products contain mixtures of in¬ 
organic mercurials—mercurous and mercuric 
chlorides. All of these products are contact 
fungicides and to accomplish their purpose 
must remain bound to the foliar portion of 
the greens. 

There are two broad categories of fungal 
turf diseases—summer turf diseases and win¬ 
ter turf diseases. Mercurials are effective for 
combatting a wide spectrum of diseases that 
attack fine turf in both of these categories. 

(a) The rummer diseases. The principal 
summer diseases are dollar spot (Sclerotinia 
homeocarpa ), brown patch (Pellicularia 
mentosa), leaf spot (Helminthosporium 
spp .), copper spot (Gleocerospora sorghl), 
and red thread (Corticium fuciforme ). 

In recent years a number of chemicals 
have been replacing mercurials for effective 
summer turf disease treatment. These In¬ 
clude non-mercury organic contact fungi¬ 
cides such as anllazlne, chlorthalonll. and 
cyclohexlmlde. Systemic fungicides includ¬ 
ing benomyl, thiophanate-methyl, and thio- 
phanate ethyl are also used. The particular 
products Dyrene, Maneb, Tersan LSR, and 
Daconil, all provide a broad range of effec¬ 
tiveness in controlling summer turf fungal 
diseases. Brown patch can be controlled by 
a number of chemicals including materials 
containing organic sulfur and Acti-dione. 
Acti-dione also provides good protection for 
leaf spot. 

Two witnesses for Malllnckrodt testified 
that summer diseases can be controlled by 
non-mercurials. 10 This confirms testimony on 
behalf of respondent that several non- 
mercurials control the same set of summer 
diseases that mercurials control. 

(b) The winter diseases. The principal 
winter turf diseases that attack fine turf are 
called snow mold. Primarily these are gray 
snow mold (Typhula or typhula blight) and 
pink snow mold (Fusarium nlvale or 
Fusarlum patch) . u 

Snow mold flourishes in cool wet periods of 
late fall, the ideal temperature for its devel¬ 
opment is about 32-40 degrees P. Disease ac¬ 
tivity continues under melting snow through 
winter and spring. Areas that receive heavy 
snowfall (New England. Northern mid- 
Atlantic states, the Great Lakes regions, 
northern Great Plains, and Mduntain states) 
are most vulnerable to severe turf damage 
from snow mold. It may also occur in other 
areas that have periods of cool wet weather 
during the winter months. 

Control of the snow mold requires an 
effective treatment which need only be ap¬ 
plied once in the fall before snow fall. The 


10 Neither Dyrene nor Daconil control 
Pythium blight, nor does mercury. Systemic 
fungicides have provided effective treatment 
of this disease. 

» Snow mold may be caused by as many as 
six different species of fungi acting singly or 
collectively. 


snow cover presents a physical barrier both to 
the observation of the activity of the disease 
and to the application of a fungicide. Even in 
the absence of snow cover, application in the 
winter is hiadvlsabc because of the high 
probability of damage to the frozen greens. 
Mercury’s longevity of effectiveness Is an im¬ 
portant consideration in its ability to combat 
snow mold. 

Adequate control of golf course greens must 
approach 100%. A putting green with more 
than a small percentage of damaged tissue is 
regarded as a failure in disease control. 

For effective control of golf course greens, 
both the gray snow mold and pink 6now 
mold must be controlled. Mercurials are ef¬ 
fective in controlling both diseases. 

Chloroneb was recommended as a control 
for snow mold. It does at times control gray 
snow mold but not consistently and effec¬ 
tively and is likely to fail under severe con¬ 
ditions where adequate treatment is most 
crucial. It does not provide the broad and 
effective range of control that is available 
with mercurials. 

One of respondent’s witnesses testified 
that while the non-mercurial fungicides 
have given adequate control of summer dis¬ 
eases, none of them has adequately con¬ 
trolled gray snow mold in areas of severe 
disease incidence. He stated that some of the 
non-mercurial organics are effective against 
this disease in areas where thawing occurs 
and repeated applications can be made, but 
in areas of permanent snow cover they fail 
to control this disease. 

Chloroneb is not effective in achieving ade¬ 
quate control of pink snow mold. It may at 
times be partially effective but not of such 
sufficiency as to provide adequate control for 
golf course greens. 

Systemic fungicides of the benzamidazole 
configuration were recommended as substi¬ 
tutes for the mercurials for snow mold con¬ 
trol, including pink snow mold. However, 
the evidence shows that the snow mold fungi 
are developing a tolerance to the systemlcs. 

A witness for respondent testified that 
under limited winter snowfall there are ade¬ 
quate substitutes for mercury compounds for 
snow mold control. He further testified that 
the mainstay of the substitutes include the 
benzimidazole configuration materials, but 
with their widespread use tolerance to turf- 
grass disease fungi is becoming a problem. 

Of the substitutes put forth for the 
mercurials, combinations of two or more 
may at times, where conditions are not 
severe, control snow mold. However, none of 
the non-mercurials have the wide spectrum 
of control that is afforded by the mercurials. 
The elimination of mercurials as turf fungi¬ 
cides would not provide the reliable and nec¬ 
essary control for golf course greens at all 
times under severe conditions. 

The need to control fungi on areas of golf 
courses other than putting greens with the 
effectiveness and reliability that 1s obtained 
through the use of mercurials has not been 
established. Substitutes are available that 
will give satisfactory control of golf course 
areas other than greens. The permitted use of 
mercurials to control fungi on golf courses 
should be confined to the control of snow 
mold on greens. 

(c) Volatilization from turf. It is respond¬ 
ent’s position that there is significant meth- 
ylation in the soil from the application 
of mercurial fungicides and that this is a 
potential hazard. The evidence on this point 
is not convincing. 

While methylmercury is extremely volatile 
the volatility of PMA and organic mercury is 
lower by several orders of magnitude. 

Dr. Robert S. Bra man, an expert in 
analytical and environmental chemistry, 
testified on behalf of respondent regarding 
volatilization of mercury from turf. He stated 


that he would expect to find concentrations 
of mercury in the air significantly higher and 
measurable over the soil where applied but 
that the general level of mercury in the air 
in general would not be significant. His cal¬ 
culation as to the amount of volatilization 
was one millionth of the total mercury ap¬ 
plied and at another point he testified that 
the methylation rate would be approximately 
\b) of 1.28 times 1<H (or .000000256) after six 
weeks in soil. Whatever volatilization there 
may be in the soil from the application ot 
mercurial fungicides is quickly dispersed and 
discontinuance of their use would not result 
in any measurable degree of reduction in the 
overall air concentrations of mercury. 

The respondent’s evidence is far from con¬ 
vincing to show that volatilization is haz¬ 
ardous to the environment. 

(d) Runoff from turf . The respondent’s 
evidence does not establish that runoff, ero¬ 
sion, or percolation introduces any signifi¬ 
cant amount of mercury into aquatic 
environments. 

As one of its principal pieces of evi¬ 
dence to establish runoff from golf courses to 
golf course lakes, respondent Introduced a 
study by Dr. S. R. Koirtoyohann, associate 
professor of biochemistry at the University 
of Missouri. He compared the mercury con¬ 
tent of fish caught from lakes in Missouri 
near lakes in Missouri near four golf courses 
that had used mercurial fungicides with the 
mercury content of fish from selected con¬ 
trol lakes. 

Two of the golf course lakes were near 
large industrial cities (St. Louis and Kan¬ 
sas City). One course was in a distinctly 
rural setting and one in a city with little 
industrial activity. The control lakes were 
in central Missouri where there was no 
known source of mercury contamination. 
He stated that many lakes with no known 
source of mercury contamination produced 
bass which contain significantly more than 
0.5 ppm of mercury (the FDA guideline). 
It is apparent that factors other than ap¬ 
plication of fungicides to golf course greens 
(e.g. geological differences of mercury con¬ 
tent of the area) have an effect on the mer¬ 
cury content of fish. There was a lack of 
background Information in several respects 
with respect to this study. Although Dr. 
Koirtoyohann concluded that mercurial 
fungicides used in maintaining golf course 
greens can lead to elevated levels of mer¬ 
cury in fish from receiving greens* drain¬ 
age, he cautioned in drawing conclusions 
from the data he submitted. He said that 
"there are far too many variables among the 
golf courses to expect detailed cause and 
effect information from a single small study 
of this type-" 

The registrants Introduced several studies 
to show that there is no significant runoff of 
mercury from golf course greens to near 
bodies of water. While some of these studies 
are not without deficiencies, taken as a 
whole, the substantial and convincing evi¬ 
dence establishes this fact. 

Volatization from the application of mer¬ 
curials (PMA or inorganics) to golf course 
greens does not increase atmospheric mer¬ 
cury significantly. It is also shown that 
mercury is bound to the thatch and the up¬ 
per 12 Inches of soil. The respondent argues 
that it was the amount of mercury that was 
recovered and not the amount of mercury 
that was applied that was bound to the 
thatch and upper portion of the soil. How¬ 
ever. the registrants have introduced evi¬ 
dence from investigators (some registrants 
connected and others Independent) relat¬ 
ing to runoff of mercury from golf course 
greens to nearby bodies of water. These 
studies included examination of mercury in 
adjacent and drainage areas, sampling of 
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soil, sediment, water and fish. The investi¬ 
gators in separate sUidies concluded, in ef¬ 
fect. that whatever runoff there may be 
from greens to nearby water bodies is 
insignificant and would not significantly 
change the background levels of mercury in 
such water bodies. I accept these conclusions. 

One of respondent’s witnesses, Earl J. Har- 
tss, an analytical chemist with the New York 
State Department of Environmental Conser¬ 
vation in a paper published in 1972, after 
a study of the mercury content of fish con¬ 
cluded as follows: 

Although the buildup of mercury in the 
biomass, particularly In fish has been thought 
of as a phenomenon of recent origin, the 
data presented in this paper would indicate 
this is an incorrect view. Mercury contami¬ 
nation was probably present in the animal 
protein consumed by our prehistoric ances¬ 
tors. Certainly freshwater fish caught in 
Northeastern United States a century ago 
contained some body burden of mercury. 
Those taken from Lake Ontario and Lake 
Champlain 30 or 40 years ago contained about 
as much mercury as they have in them today. 
However, in spite of this, there is no evidence 
at present to indicate that injury to human 
health has occurred as a result of eating 
these fish. Likewise there is at the present 
time no evidence to indicate that fresh¬ 
water fish have been damaged as a result 
of their body burden of mercury. 

Historical evidence exists to indicate that 
man-made mercury pollution is not an act 
of recent occurrence. 

Dr. Peter A. Krenkel, a highly qualified 
expert in the environmental field who has 
performed numerous mercury research proj¬ 
ects. testified as follows: 

With exceptions caused by localized condi¬ 
tions, mercury levels existing in foodstuff, 
fish, and wildlife which may be consumed by 
man, are not significantly different today 
than in the past. The exceptions to the fore¬ 
going statement are bird populations which 
have consumed mercury treated seed and 
fish in locations immediately below certain 
industrial plants discharging mercury di¬ 
rectly into the aquatic environment. 

Whatever doubt there may be in my mind 
as to the potential hazard of the continued 
use of mercurials as a fungicide for snow 
mold on golf course greens, I resolve in favor 
of the registrants on the basis that the 
benefits outweigh whatever risks there might 
be. 

Fabrics. Registrants Vikon, Troy and Steri¬ 
lized have registrations for phenylmercuric 
compounds used primarily as mildewcides 
for treating fabrics. The principal uses are 
on cotton fabrics used for out of doors, 
such as awnings, boat covers, canopies, and 
tarpaulins. 

These three registrants have registrations 
for products containing phenylmercuric tri- 
ethanol ammonium lactate. Troy’s products 
are called Puratlzed N5DS (containing 22.6% 
of the compound) and Puratlzed N5X (con¬ 
taining 11.2% of the compound). Vikon’s 
product is called Merkyl PM-TL (containing 
22.6% of the compound). Steri-tized's prod¬ 
uct is called Steri-tized 516 (containing 
22.5% of the compound). Vikon also has a 
product containing 15.8% phenylmercuric 
ammonium propionate which it calls Merkyl 
MAP. The pick-up of mercury in the fabric 
based on dry weight is in the range of .025 
to . 10 % of mercury as metal, depending on 
the amount of protection desired. There was 
evidence concerning products containing 
these compounds. Steri-tized also has prod¬ 
ucts containing phenylmercuric hydroxide 
and phenylmercuric acetate. There was no 
evidence from any registrant concerning 
products containing these latter two com¬ 
pounds. As stated above (p. 18) the toxic ities 


of the various phenylmercurials on a con¬ 
tained mercury basis are comparable and 
in this regard they will be treated as a class. 

Certain of the mercurial products are 
registered for use on materials that could 
be used for wearing apparel, footwear, and 
shoe linings. No evidence was presented to 
support the use of mercurials for these 
purposes. 

Fabrics that are used out of doors are 
subject to the conditions of the environ¬ 
ment and may be attacked by fungus strains 
that cause mildew. In order to remain free 
of fungus growth the fabrics are chemically 
treated. 

Many fabrics provide a source of food 
for fungi. While synthetics, such as nylon 
and dacron, do not themselves serve as nutri¬ 
ents. they may be contaminated by extrane¬ 
ous materials which act as nutrients and 
furnish an environment for the growth of 
the fungi. Among the common strains of 
mildew fungi are Aspergillus niger, Chaeto - 
mium globosum and Myrothecium verrucaria 
and Altemaria brassicicola. 

Mildrew is most prevalent in hot, moist 
climates, where awnings, canopies, and boat 
covers are most widely used. When attacked 
by fungus, the fabric first discolors, discolor¬ 
ation intensifying as the fungus grows. Even¬ 
tually the fabric is tenderized and degraded, 
becomes unsightly and is discarded. 

Phenylmercuric triethanol ammonium 
lactate and phenylmercuric ammonium pro¬ 
pionate have been used as fungicides for 
outdoor fabrics for many years and have 
proved to be very effective for all strains of 
fungus that usually attack such fabrics. 

An outstanding expert (connected with 
the U.S. Army) on the treatment of materi¬ 
als to prevent deterioration, including uses 
of fungicidal compounds, testified on be¬ 
half of respondent. Mercurials have not 
been used as textile fungicides by the army 
for over 20 years. The fungicidal require¬ 
ments of the army for textile materials have 
been and are being satisfactorily met by 
non-mercurial compounds. 

The following non-mercurial compounds 
are used or can be used as fungicides in tex¬ 
tile fabrics: (a) 2,2’ methylene bis-(4 

chlorophenol); (b) copper-8-quinollnolate; 
(c) a mixture of zinc salts of dimethyl dlthi- 
ocarbamlc acid and 2 mercaptobenzothi- 
azole; and (d) copper nepthenate. 

Copper-8-quinolates as fungicides on tex¬ 
tiles are favored by the army. They are the 
most effective of the non-mercurials and are 
used to treat a broad range of cotton tex¬ 
tiles. vinyls, vinyl coated fabrics, and cellu- 
loslc cordage. They discolor the fabric on ap¬ 
plication and their use is limited to various 
shades of orange, yellow and green. They may 
be contraindicated where the materials are 
red, blue or white. Another copper compound 
copper naphthenate, is also effective as a 
fungicide on textiles but has an unpleasant 
odor and, like the qulnolates, discolors the 
fabric on application. Thus, copper com¬ 
pound applications are limited to textiles of 
fairly dark color. 

The respondent also represented that sali- 
cylanHide is an available substitute to con¬ 
trol fungi which attack cotton fabrics. No 
evidence was submitted as to the efficacy of 
this chemical as compared to other treat¬ 
ments. or as to any advantages or disadvan¬ 
tages associated with its use. 

Certain colorless treatments were men¬ 
tioned as possible substitutes. There are 2.2' 
methylene bis-(4-chlorophenol), bisphenol) 
and zinc Dimethyldithlocarbamate and zinc 
2-Mercaptobenzothiazole (zinc salts). How¬ 
ever. bisphenol tends to turn brown under 
weathering, may weaken the fabric, is sus¬ 
ceptible to water leaching and generally is 


not as effective as copper treatments. Zinc 
salts are not as persistent In outdoor use as 
might be desired. They ore especially ineffec¬ 
tive for vinyl films, although protection can 
be Increased by adding resistant plasticizers. 
Another compound, bis-trlbyltenoxlde. has 
been tried, but it degrades rapidly when ex¬ 
posed to sunlight. 

Resistant plasticizers have also been sug¬ 
gested as a non-chemical alternative. These 
plasticizers, however, are not fungus inhibit¬ 
ors. Fungi will not attack the resistant plas¬ 
ticizers. as they supply no nutrient, but if 
fungi reaches the susceptible fabric, a bio¬ 
cide becomes necessary. 

A large manufacturer of textiles for out¬ 
door use. has over the years, experimented 
with many of the chemical non-mercurials 
and found a commercially available fungi¬ 
cide 2-(4-Thiazolyl) Benzimidazole Metasol 
TK-100) which it used for about a year. This 
was effective against two common strains of 
fungus, but at a concentration costing con¬ 
siderably more than that of the phenylmer¬ 
curials. Further experience with this prod¬ 
uct has shown that it is not effective against 
Alternia brassicicola, one of the common 
strains of fungi that attack fabrics. The 
manfacturer has returned to the use of mer¬ 
curials. 

There are no adequate and effective sub¬ 
stitutes for phenylmercurials as fungicides 
in the treatment of all types and colors of 
fabrics to be used out of doors. The bene¬ 
fits from the use of phenylmercurials in 
treating such fabrics outweigh whatever risks 
may be involved in such use. 

Wood. Freshly sawn lumber is highly sus¬ 
ceptible to various types of fungus infec¬ 
tion if left untreated usually for more than 
24 hours. The fungi may develop in a forest, 
in a mill, in transit, or in service. These 
fungi may cause sapstaln. mold, or decay. 
The susceptibility of lumber from different 
species of trees to the same fungal organisms 
varies. 

Decay caused by organisms weakens the 
lumber. Products containing sodium penta- 
chlorophenate have been found to provide 
control of decay. 

Mold and sapstaln organisms do not 
weaken the lumber but degrade its value 
because of appearance caused by discolora¬ 
tion. Where lumber of high grade is desired 
for its appearance, infected lumber is not 
useful. Infected lumber which is degraded 
is generally used for structural purposes 
which constitute the bulk of lumber ship¬ 
ments. Monetary losses attributable to down¬ 
grading because of appearance cannot be es¬ 
timated with any degree of precision since 
the lumber market is characterized by fluc¬ 
tuating supply and demand. The losses, how¬ 
ever, at times, may be substantial. 

The principal degraders of unseasoned 
wood are blue stain (Ceratocystic or Cerato- 
stomella) and common stains of greed mold 
(Penlcllllum sp. and Trichoderma sp.). Brown 
mold (Cephaloascus fragrans), another de¬ 
grader, is usually innocuous because of its 
woodlike color and sparse growth habit but 
may at times degrade the lumber in storage. 
Fir and hemlock are particularly suscepti¬ 
ble to brown mold but all species are vul¬ 
nerable. The discoloration caused by brown 
mold does not penetrate below the surface 
of lumber and is easily removed by planing. 

Unseasoned wood can be protected against 
sapstaln and mold by using water-soluble 
chemical solutions applied by spraying or 
dipping. Wood can also be protected against 
fungi by drying, either by kiln or air, to a 
moisture content of less than 20%. Drying 
is much more expensive than control by a 
fungicide. 
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The registered products we are concerned 
with for controlling saps tain and mold on 
unseasoned wood contain chlorinated phe¬ 
nols. borax and phenylmercuric lactate 
(PML). These products'are effective for the 
purposes. The registrants who are parties to 
these proceedings are Koppers, Chapman and 
Forshaw. Koppers was the only one of these 
registrants who introduced evidence at the 
hearing. 

Koppers* mercury-containing products are 
called Liquid Noxtane 120 (LN-120 for dip 
and spray application) and Liquid Noxtane 
SS (LN-SS for spray application). These con¬ 
tain 0.384 and 0.43 percent of PML, respec¬ 
tively. When LN-120 Is diluted with water 
for use in treating wood as recommended on 
the label (1 gallon to 120 gallons of water) 
and applied In a dip system, the resulting 
deposit of mercury is 0.0007 lbs. of mercury 
for 1000 sq. ft. of lumber surface. 

Chapman and Forshaw produce products 
respectively called Permatox and No-MO- 
Stane for sapstaln and mold control. In addi¬ 
tion to chlorinated phenols and borax (so¬ 
dium metaborate) these contain 0.40% PML. 
The directions for use of these products call 
for mixing one gallon of the product with 
100 or 110 gallons of water. Under severe 
conditions or for spray application stronger 
concentrations are recommended. 

Koppers also produces a non-mercurial 
product called Liquid Noxtane SS-1 (LN 
SS-1) for treating wood to control sapstain 
and mold. This Is the only product that re¬ 
spondent has put forward as a substitute for 
this use. The active Ingredients are chloro- 
phenols (penta. 13.96%. tetra. 8.14%; others 
5.52%) with borax (sodium metaborate) as 
a buffer, LN SS-1 is effective against all 
organisms that products containing PML 
control, except for brown mold. 

Partial control of brown mold. Cepheloascus 
fragrans. Is obtained with LN SS-1 at a sig¬ 
nificantly increased cost by the use of con¬ 
centrations that are stronger than is re¬ 
quired when a product containing PML is 
used. Brown mold is generally no great prob¬ 
lem but it appears cyclically in epidemic pro¬ 
portions and in such cases control Is neces¬ 
sary. When it does appear. It is conducive to 
the development of the blue stain fungi. The 
blue stain infection follows the tract pat¬ 
tern of brown mold colonies and is etched 
in the wood when the Infected area Is sur¬ 
faced. 

The use of mercurials to control brown 
mold on wood does not cause unreasonable 
adverse effects on the environment. Taking 
into account the factors that must be con¬ 
sidered. including the economic benefits, I 
must conclude that the benefits outweigh 
the risks. 

Seed Treatment. There are several registra¬ 
tions (Gustafson. Troy, Vikon. and Parsons) 
for products containing phenylmercuric am¬ 
monium acetate (PMAA) for seed treat¬ 
ment to control diseases on wheat, oats, 
barley, sorghum, flax, and cotton. There is 
one registration for a product containing 
phenylmercuric acetate for these purposes. 

The fungicidal seed treatments are used 
to control such diseases as seedling blights, 
rots and smuts on grain and other crops and 
thereby increase stands and yields. The dis¬ 
eases for which control is sought on food 
crops include the following: loose smut 
(Ustilago tritici) of wheat; brown loose smut 
( U . nuda) of barley; loose ( V . arcnae) and 
covered (U. Kolleri) smut of oats: covered 
kernel smut (Sphacelotheca sorghi ) of sor¬ 
ghum; bunt ( Tilletia foctida) of wheat; 
stripe ( Helminthosporlum gramineum) of 
barley: and covered smut ( Ustilago hordei) 
of barley; seed rots and seedling blights of 
wheat and sorghum (Fusarium, Pythium, 
and Rhizoctonia ). 

Commencing about 1930 ethylmercurlal 
fungicides were recommended by experts in 


the field for the treatment of seedling dis¬ 
eases in wheat, sorghum, oats and barley. A 
methylmercurial fungicide was recommended 
in 1957. These compounds played an impor¬ 
tant role in controlling many seed borne 
diseases of these crops until the use of ethyl 
and methyl mercurial fungicides was termi¬ 
nated In 1970. 

Some research had been conducted prior 
to 1970 on the viability of non-mercurial 
fungicides as potential replacements for the 
mercury compounds but this work greatly 
expanded commencing in 1970. Extensive ex¬ 
periments were conducted from 1966 through 
1973 to compare the efficacy of mercurials 
with non-mercurials in seed treatment. 
There are now organic non-mercurial chemi¬ 
cals which are equal to or superior to mer¬ 
curial fungicides. Research has also produced 
systemic fungicides which control diseases 
that were not controlled hy mercurials. The 
significant results are as follows: 

(a) Control of seed decay and seedling 
blights of wheat 

The non-mercurial treatments Arasan 75, 
Captan 75, D1 thane M-45, D G Yellow. Granol 
N M, Vitavax 75 and Vitavax 34 were equally 
as effective as mercury compounds for con¬ 
trol of rot and blight. 

(b) Increase in yields of wheat 

The non-mercurial seed treatments Arasan 
75, Captan 75 were at least equal to the 
mercurial seed treatments for Increases In 
yields of wheat. 

(c) Control of bunt of wheat 

Combination of non-mercurials Captan, 

Maneb, and Thiram with hexachlorobenzene; 
as well as combination of Captan. Maneb, 
and terrazole with pentachlorobenzcne were 
comparable to methylmercurial fungicides 
for control of bunt and stinking smut of 
wheat. 

(d) Control of loose smut on wheat 

A methylmercury gave no control of loose 
smut. Moderate control was obtained with 
Plantvax and complete control was obtained 
with Vitavax 75. 

(e) Control of seed decay and seedling 
blights of sorghum 

Seed decay and seedling blights were 
markedly reduced when the soil had been 
treated with non-mercurial fungicides. 
(Arasan 76, Captan 75. Dithane M-45 80W. 
Vitavax 75W, Vitavax 34F), as well as with 
methylmercury fungicides. The phenylmer- 
curial fungicide did not increase the stand 
of the seedling over that of the untreated 
check. 

(f) Control of convered kernel smut of 
sorghum 

Excellent control was obtained with non- 
mercurial fungicides. (The same non-mer¬ 
curials mentioned under (e)). 

(g) Loose smut and covered smut of oats 

Excellent control was obtained with the 

systemic fungicide Vitavax. 

(h) Brown loose smut of barley 

Complete control was achieved with Vita¬ 
vax 75. 

(i) Stripe of barley 

Vitavax 75 affords complete control. 

Loose smut (Ustilago trltica) of wheat and 
brown loose smut (Ustllagouda) for which 
mercurial fungicides provided no protection 
are successfully controlled by the systemic 
fungicide Vitavax. 

Systemic fungicides, when combined with 
other chemicals such as thiram and Captan. 
provide a broader range of protection for 
seedlings than do mercury compounds alone. 
While treatment may require the use of 
greater amounts of the non-mercurials many 
non-mercurials provide superior control to 
PMAA and thus, result in an increased stand. 
When equated to the actual stand the farmer 
gets in the field, this more than makes up 
the difference in the cost of the fungicide. 


Effective seed treatments are essential to 
efficient cotton production; consequently, 
treatment, of cottonseed, Go&sylpiuvx hir- 
suthum L.. with a protectant fungicide is a 
protectant fungicide is a standard practice 
throughout the cotton belt. Cotton may also 
be treated with a systemic fungicide, sys¬ 
temic Insecticide or both. 

The Cotton Disease Council, whose mem¬ 
bership consists of plant pathologists and 
industry representatives interested in con¬ 
trolling the seedling diseases of cotton, was 
established In 1935. The Council generally 
meets annually to discuss the plan control 
methods for these diseases. The testing pro¬ 
gram of the Council is coordinated through 
the Chairman of the Seed Treatment Com¬ 
mittee. The Chairman treats seed lots and 
mails samples to cooperators in each cotton 
producing state. The cooperators make sug¬ 
gestions based on their data and also on data 
from other states. The suggestions are re¬ 
vised annually based on three years per¬ 
formance data and registrations of the En¬ 
vironmental Protection Agency and by the 
respective states for use on cotton. 

Prior to 1972. alkylmercury compounds, 
such as Ceresan M. were the principal ma¬ 
terials used for cotton seed treatments. In 
1971, 90 r i of all treated cottonseed con¬ 
tained an alkylmercury fungicide, and 95% 
or more of planting seed was treated with 
some seed protectant fungicide. Today, only 
a small percentage of cottonseed Is treated 
with mercury fungicides (PMA). The use of 
alkylmercury compounds as a cottonseed pro¬ 
tectant was discontinued in 1972 as the result 
of government action (cancellation of reg¬ 
istrations in 1971). Although some work had 
been done on the development and testing 
of non-mercurial substitutes prior to 1971, 
the agricultural chemical Industry, in co¬ 
operation with state and federal plant path¬ 
ologists, accelerated their efforts in 1971. 
Since cancellation of the alkylmercury com¬ 
pounds, most treatments have been com¬ 
binations of registered fungicides and ex¬ 
perimental materials used alone or In com¬ 
bination with registered fungicides. 

Based on a minimum of three years study, 
the statistics of the Cotton Disease Council 
show that there are a number of registered 
alternative chemical treatments available 
which match or even out perform the protec¬ 
tion afforded by PMA, which have been on 
the "suggested list" for the past several years. 
Non-mercurials are at least as effective as 
mercury compounds In Increasing the stands 
and lint yields of cotton, and can be applied 
with existing seed treatment equipment. The 
addition of a systemic fungicide improves 
seedling survival. A nine year study (1965- 
1973) conducted by the Council computed 
an overall average of seedling survival and 
thus provided an index with which to evalu¬ 
ate the effectiveness of seed protectants and 
systemic fungicides. All of the chemicals 
were not tested in each of the years but 
those mentioned as substitutes were studied 
for at least three years. The overall average 
percent seedling survival for the test period 
was as follows: untreated check, 37%; PMA, 
38%; three mercurials, 47. 21 and 45%, re¬ 
spectively; Vitavax, thiram. and Terracoat 
each 48%; Busan 72, 47%; Captan, 46%. 
Combinations of chemicals tested were even 
more efficacious: a combination of Captan 
and Vitavax and a combination of Busan 72 
and Demosan each averaged 49%; a com¬ 
bination of thiram and Demosan average 
50 %. 

For nearly all test parameters, the non- 
mercurials have been at least as effective, 
and often more so in the protection of cotton 
seeds which compared to phenylmercurlAls 
(and even when compared to alkylmer- 
curials). The evidence further shows that 
the change from mercurials to other seed 
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treatment materials should not substantially 
alter the cost of fungicide treated cottonseed 
to the grower. 

There was some evidence concerning levels 
of mercury content of soli, water runoffs, and 
products of animal origin In North Dakota in 
areas where seed had been treated with mer¬ 
cury compounds. The type of crop for which 
the seeds were treated was not shown or the 
amount of mercury used In the seed treat¬ 
ment or the duration of the treatment. In 
any event, Blnce there are safe, effective and 
available alternatives for mercurials in seed 
treatment, this evidence does not support 
continued use of mercurials for this purpose. 

Some of the registrations for mercurials In 
seed treatment include use of flaxseed. None 
of the registrants presented evidence relating 
to this use. 

There are effective and adequate substi¬ 
tutes for all seed treatments for which mer¬ 
curial compounds are registered. Since there 
are such substitutes, the risks In the con¬ 
tinued use of mercurials for these purposes 
outweigh the benefits. 

Dutch Elm Disease. The registrant Charles 
R. Freers, owner of The Freers Company, 
objected to the cancellation of the registra¬ 
tion of his product called Freers Elm Ar¬ 
rester. Tills product Is registered for use in 
the states of Missouri, Iowa. Illinois and 
Indiana. Its label represents It for use “for 
the arrest and prevention of Dutch elm 
disease.” The product contains as its active 
ingredients 0.12 percent mercuric chloride 
and 95.65 percent methyl alcohol. It also 
contains 4.23 percent inert Ingredients which 
are described as nutrients that are part of a 
secret formula. The product was developed 
by Mr. Freers. He is not a plant pathologist 
and has had no formal training in this field. 
He admits that he is not qualified to diag¬ 
nose plant disease. 

Freers Elm Arrester was registered on July 
19, 1968, for use by trained professional per¬ 
sonnel in the four states above mentioned, to 
be monitored for one year to obtain more 
data. It has not since been registered in any 
other states. 

Dutch elm disease is a highly fatal fungal 
disease that attacks American elm trees (Ul- 
mus americana). American elm trees are 
widely distributed in various parts of the 
country and are ornamental and shade trees. 
Dutch elm disease is caused by a fungus 
Ceratocystis ulmi that invades the water 
conducting vessels of the tree. The fungus 
clogs the vessels causing “vascular wilt”, as 
the result of which the tree wilts and dies. 

The fungus is spread initially over dis¬ 
tances by elm bark bettles which emerge 
from diseased wood. When the beetles feed on 
healthy trees, spores of the fungus are intro¬ 
duced into the vascular system of the healthy 
trees infecting them. Once a tree is infected 
with Dutch elm disease by beetles the fungus 
can spread to adjacent elms through con¬ 
necting roots. Freers Elm Arrester is applied 
to the infected tree by systemic Injection. 
The registrant introduced into evidence re¬ 
sults of two tests by independent testing 
laboratories. The first compared mercury con¬ 
tent of a sample consisting of six twigs of a 
tree treated with this product in 1962 with 
the mercury content of a sample of six twigs 
of a tree treated in 1972. One of the samples 
was moldy. The second test reported mercury 
content of elm leaves in a control tree and a 
treated tree. This test was an attempt to show 
that no mercury used in the treatment was 
released lno the environment. In neither test 
was there information as to the size of the 
trees, the amount of product used, or other 
background Information. The results of these 
limited test do not have any scientific or 
statistical significance. 

Only one study involving the use of Freers 
Elm Arrester is reported. The report is in 
the publication Plant Disease Reporter In Au¬ 
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gust 1966. It reports a study using Freers 
Dutch Elm Arrester and the conclusion of 
two plant pathologists was as follows: “While 
foliar symptoms in treated trees were less 
severe than the checks, there is no indication 
that the reduction was great enough to make 
Freers Dutch Elm Arrester an effetclve con¬ 
trol for Dutch elm disease." Mr. Freers dis¬ 
agreed with this conclusion because he stated 
that test was supposed to run for two years 
and the test was terminated and the trees 
cut down at least six months before the two- 
year period. 

Mercury at a concentration sufficient to kill 
fungus cells in an elm tree will also kill the 
cells of the elm tree itself. Mr. Freers testified 
that when using only mercury and alcohol 
the tree “would get a burn” and to offset this 
ho added the two nutrients. What’effect the 
nutrients have in the treatment is not ex¬ 
plained. 

Dr. Eugene G. Smalley, Professor of Plant 
Pathology and Forestry at the University of 
Wisconsin has been engaged in the study of 
Dutch elm disease and the effort to preserve 
the American elm for almost a score of years. 
He testified that in the early stages of these 
studies, around 1957-1958, a few mercurials 
were tested and were ruled out because of the 
high phytotoxicity. He further testified that 
he was not aware of any published informa¬ 
tion in any technical research Journal indi¬ 
cating efficacy of mercuric chloride contain¬ 
ing materials in the prevention or therapy of 
Dutch elm disease. 

As the result of many studies by research 
investigators in the United States, Canada 
and the United Kingdom, a chemical called 
benomyl has become available commercially 
as an aid in the control of Dutch elm disease. 
Benomyl. under the registered name Benlate, 
is produced by E. I. duPont De Nemours & 
Co. and is registered with EPA as an aid in 
the control of Dutch elm disease by trunk In¬ 
jection and foliar spray. 

There are reports of numerous studies in 
scientific Journals relating to the effective¬ 
ness of benomyl as an aid in controlling 
Dutch elm disease. Well-documented pub¬ 
lished research investigations indicate that, 
when used properly, applications of benomyl 
provide practical protection and therapy of 
Dutch elm disease. 

Benomyl may be applied in a mist-blown 
foliar spray in the spring or as a trunk injec¬ 
tion. This chemical is most effective in pre¬ 
venting the spread of the disease, although 
it has evidenced some effectiveness when ap¬ 
plied immediately after symptoms appear. 
Benomyl is a fungistat and is almost totally 
non-toxic to the tree. Its unique mechanism 
of action does not result In the immediate 
killing of the fungus, but rather serves to 
stop fungus multiplication. While there is 
no reversal of the blight, benomyl, by halting 
the spread of the dlsease to healthy portions 
of the tree, prolongs the tree's life. 

Dr. Smalley testified that a Dutch elm 
disease program to be effective should In¬ 
clude (a) sanitation to achieve bark beetle 
population control; <b) root graft trans¬ 
mission control; (c) insecticidal spravs to 
prevent beetle feeding; (d) use of resistant 
elms in replant programs; and (e) use of 
systemic fungicide for prevention and ther¬ 
apy. He rated use of systemic fungicides of 
least importance. 1 * 

The use of benomyl as an aid in the con¬ 
trol of Dutch elm disease is clearly an ade¬ 
quate and superior substitute for the 
mercury-containing pesticide in question 


53 Dr. Smalley predicted the ultimate ex¬ 
tinction of the American elm. However, there 
are species of elms that are reslstaut to 
Dutch elm disease and such elms are being 
used in replant programs in this country. 
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Because of the limited use of Freers Elm 
Arrester, its use may have minimal adverse 
effect on the environment. However, there 
is an adequate and superior substitute for 
this product and there are no benefits from 
its continued use. 


It is on the basis of a risk-benefit assess¬ 
ment that I am permitting the use of mer¬ 
curials in pesticides where most of the 
mercury is used (paint and snow mold) and 
prohibiting certain uses where relatively 
small quantities are used. 

The respondent has presented considerable 
evidence to support its contention that the 
use of mercury in pesticides will generally 
cause unreasonable adverse effects on the 
environment. The registrants have presented 
considerable evidence to the contrary. It is 
not a black or white situation—there are 
gray areas. It cannot be said with certainty— 
now and for all time—that the use of mer¬ 
cury in pesticides poses no risks at all. In 
deciding whether particular uses should be 
permitted or prohibited, I have weighed 
the risks against the benefits. In those cases 
where there are no adequate or effective 
substitutes, I have decided that the benefits 
from the use of mercurials outweigh the 
risks. On the contrary, where there are ade¬ 
quate and effective substitutes, whatever 
risks there may be outweigh the benefits. 
This Agency pointed out in its decision in 
the Stevens Industries case (Consolidated 
DDT hearings) that the application of the 
risk-benefit test to the facts in a particular 
case is by no means simple. It was there 
stated that "environmental problems should 
be parsed with a scapel, not a hacksaw.” 

Further support to this approach to the 
problem is found in EDF v. EPA, 465 F. 2d 
528 (C.A.D.C. 1972) where the Court quoted 
with approval the following portion of a 
statement by EPA: 

“In applying these statutory tests, the final 
decision with respect to whether a particular 
product should be registered initially or 
should continue to be registered depends on 
the intricate balance struck between the 
benefits and dangers to the public health and 
welfare resulting from its use. The concept 
of the safety of* the product is an evolving 
one which is constantly being further refined 
in light of our increasing knowledge.” 
(Emphasis added) 

The Court pointed out the wide flexibility 
of choice where a hard look is taken at hard 
problems. The Court suggested that the Ad¬ 
ministrator should consider registrations 
selectively with restrictions on kind or ex¬ 
tent of use. 

I have not overlooked the provision in 
section 3(c) (5) (D) of FIFRA, 7 U.S.C. 136a3 
(c)(5)(D), which provides in pertinent 
part: 

The Administrator shall not make any lack 
of essentially a criterion for denying regis¬ 
tration of any pesticide. Where two pesti¬ 
cides meet the requirements of this para¬ 
graph, one should not be registered in pref¬ 
erence to the other. 

This provision does not eliminate the need 
for a risk-benefit assessment with respect 
to a pesticide and its uses in a cancellation 
proceeding. 

Findings of Fact. 1. Mercury is a naturally 
occurring element that is ubiquitous in na¬ 
ture. Its total amount in, on, and around 
the earth is constant. It volatilizes at ordi¬ 
nary temperatures. It circulates in the envi¬ 
ronment and is redistributed in nature. 

2. Mercury is released into the environ¬ 
ment from natural and man-made sources. 
The releases from natural sources include 
degassing and weathering. The releases from 
man-made sources include burning of fossil 
fuels, smelting, industrial uses, and pesticidal 
uses. The releases from natural and man- 
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made sources, other than pesticides, are In 
the range of many millions of pounds per 
year. The total amount of mercury used In 
pesticides In the United States In 1073 was 
not In excess of 365,000 pounds. The total 
amount of mercury released into the envi¬ 
ronment by Industrial and non-intentional 
discharges (e.g., burning of fossil fuel and 
smelting) Is many times greater than that 
released from pesticldal use. 

3. Mercury from man-made sources Is re¬ 
leased Into the environment by direct dis¬ 
charge into the atmosphere or waterways, 
or by indirect discharge through volatiliza¬ 
tion. runoff, or leaching. There Is no direct 
discharge of mercury Into the atmosphere or 
waterways from pesticldal use. 

4. The hazards to the environment with 
respect to mercury are related primarily to 
the presence of methylmercury in aquatic 
environments. Methylmercury is a highly 
toxic compound of mercury. Methylmercury 
is not used in pesticides. 

5. Forms of mercury relatively less harm¬ 
ful than methylmercury can be converted 
to methylmercury by the methylatlon process. 

6. Methylatlon can occur in the sediments 
of natural aquatic environments under lim¬ 
ited and favorable conditions. Such condi- 
tons include: sufficient concentration of mer¬ 
cury, favorable type of sediment, organisms, 
temperature and acidity; whether the system 
is aerobic and anaerobic. When methylatlon 
does occur in a natural aquatic environment, 
only a small proportion of the mercury, not 
more than 5%, and more likely in the range 
of 0.5 to 1.5%, is transformed to methyl¬ 
mercury. A hundred fold increase in the use 
of mercury would be required to double the 
methylatlon rate. 

7. There are organisms in the sediments 
of natural aquatic environments that readily 
demethylate methylmercury. Such organisms 
are widespread In the environment. Where 
methylatlon has been observed, it Is followed 
by the rapid disappearance of the methyl¬ 
mercury produced. 

8. Methylatlon and demethylation in 
aquatic environments are natural processes 
in which the demethylation process neutral¬ 
izes the activity of the methylatlon and 
maintains the methylmercury at minimal 
levels. 

9. Methylatlon can occur in some soils but 
the methylatlon from this source as the 
result of the use of pesticides is Insignificant. 

10. Mercury is bioaccumulated throughout 
the aquatic food chain and may result in 
mercury levels above 0.5 ppm In species at 
or near the top of the food chain. Most of 
the mercury in fish is in the form of methyl¬ 
mercury. The Food and Drug Administration 
has set an action level of 0.5 ppm of mer¬ 
cury In the edible portion of fish. 

11. The most serious threat to human 
health from mercury lies in the ingestion 
over a long period of time of fish contain¬ 
ing methylmercury. A great number of fish 
in the United States contain levels in excess 
of 0.5 ppm. It Is not shown that pesticldal 
uses have contributed significantly to such 
levels. 

12. Mercury levels in fish consumed by man 
are not significantly different today from 
levels in the past 30 or 40 years, except in 
locations Immediately below Industrial plants 
discharging mercury directly in the aquatic 
environment. 

13. Methylmercury poisoning can cause 
very severe neurological impairments In man . 
Methylmercury can cross the placental bar¬ 
rier and result in the birth of children with 
methylmercury poisoning even though the 
mother appear unaffected. 

14. In the Minamata and Niigata inci¬ 
dents, which caused widespread neurological 
impairments, effluents from industrial dis¬ 
charges containing high levels of methylmer¬ 


cury caused contamination of fish and shell¬ 
fish. Consumption of such fish over a long 
period of time resulted in severe neurological 
impairments. 

15. Other incidents of methylmercury poi¬ 
soning have been the result of the consump¬ 
tion by humans and animals of seed which 
had been treated with methylmercury and 
which were not intended for consumption. 
There are no reported cases of methylmer¬ 
cury poisoning In which methylmercury was 
present as the result of biological process. 

16. The very serious adverse effects shown 
In the studies of man and other forms of life 
from the use of methylmercury and other 
mercury compounds do not necessarily estab¬ 
lish that such or similar adverse effects will 
result from such mercury as may be In¬ 
troduced Into the environment by use of 
pesticides. 

17. Phenylmercurials are used as biocides 
in paint. Mercury Is slowly released from 
painted surfaces through volatilization and 
is widely dispersed In the general environ¬ 
ment. The total amount of mercury that is 
volatilized does not Increase the background 
levels of mercury in the atmosphere signi¬ 
ficantly. The volatilized mercury Is returned 
to earth by natural process and is lightly 
bound to the soli. It does not move freely 
from soil to water. Such mercury as reaches 
a natural aquatic environment Is tightly 
bound to the silt. 

18. Such small amounts of mercury as may 
be leached from paints have no significant 
effect on the environment. 

19. Mercury compounds are not needed 
either os an ln-can preservative or mildew- 
cide In oil based paints. 

20. Water based paints require an effec¬ 
tive and broad spectrum in-can preservative 
to control the growth of bacterial organisms. 
Phenylmerurlc compounds are effective for 
this purpose. The substitutes put forth by 
respondent may be adequate and effective in 
some paint formulations but they do not 
have the broad spectrum and long lasting 
bactericide effect in all of the w r ater based 
paints as do the phenylmercurials and are 
not effective and adequate substitutes. 

21. A mlldewcide is generally not necessary 
in paints used in Interiors. A mlldewcide is 
necessary for water based paints for exterior 
application. The substitutes put forth by re¬ 
spondent may be adequate and effective in 
some paint formulations but they do not 
have the long lasting effectiveness against 
mildew In all of the great variety of water 
based paint formulations used in exterior 
and are not effective and adequate substi¬ 
tutes for phenylmercurials. 

22. Mercury is used on golf courses to con¬ 
trol fungi that can seriously damage the 
greens. The volatilization of mercury from 
use on golf course greens does not increase 
the amount of mercury in the atmosphere to 
any measurable degree. Mo6t of the mercury 
applied to golf course greens is tightly bound 
to the thatch and upper 12 Inches of the 
soil. There Is no significant transport of run¬ 
off of mercury used on golf course greens to 
aquatic environments. 

23. The relationship between the use of 
mercury on golf course greens and the con¬ 
centrations of mercury found in fish on golf 
course water bodies Is not definitely estab¬ 
lished. Other conditions, natural and man¬ 
made, may account for such varying concen¬ 
trations of mercury as may be found in such 
fish. 

24. Adequate and effective substitutes for 
mercurials are available to satisfactorily con¬ 
trol fungi on all areas of golf courses other 
than fungi of the snow mold complex (Ty- 
phula blight and Fusarium nlvale) on golf 
course greens. The use of mercurials on golf 
courses should be confined to the control of 
snow mold on greens. 


25. There are registered non-mercurial 
products which give adequate and effective 
control for all uses for which mercurials are 
used in seed treatment. The registrations of 
products containing mercurials for seed 
treatment should be canceled. 

26. The respondent has not put forward 
any registered non-mercurial products which 
give adequate and effective control for mil¬ 
dew on textiles and fabrics for use out of 
doors. The registration of products contain¬ 
ing mercurials for this purpose should not be 
canceled. 

27. The respondent has not put forward 
any registered non-mercurial products which 
give adequate and effective control for brown 
mold (Cephelooscus fragr&ns) on freshly 
sawn lumber. The registration of products 
containing mercurials for this purpose should 
not be canceled. 

28. There is a registered product for the 
treatment of Dutch elm disease that is ade¬ 
quate, effective and superior to the mercurial 
product Freers Elm Arrester. The environ¬ 
mental risk from the use of the mercurial 
product may be minimal but there Is no 
benefit in its continued use. The registration 
of Freers Elm Arrester should be canceled. 

Conclusion. A. The use of mercury-contain¬ 
ing pesticides for the following purposes, 
when used in accordance with widespread and 
commonly accepted practice, will not gen¬ 
erally cause unreasonable adverse effects on 
the environment within the meaning of sec¬ 
tion 2(bb) of FIFRA and the registrations for 
such uses should not be canceled: 

(1) As an in-can preservative in water 
based paints and coatings. 

(2) As a fungicide in water based paints 
and coatings used for exterior application. 

(3) As a fungicide on golf course greens for 
the control of fungi of the snow mold com¬ 
plex. 

(4) As a fungicide in the treatment of 
textiles and fabrics for out-of-door use. 

(5) As a fungicide to control brown mold 
(Cephaloascus fragrans) on freshly sawn 
lumber. 

B. The use of mercury-containing pesti¬ 
cides for all other purposes when used In ac¬ 
cordance with widespread and commonly 
accepted practices will generally cause un¬ 
reasonable adverse effects on the environ¬ 
ment within the meaning of section 2(bb) of 
FIFRA and the registrations for such uses. 
Including the following, should be canceled: 

(1) All uses in paints and coatings except 
those set forth in A (1) and (2) above. 

(2) All uses as a fungicide on golf courses 
except as set forth in A (3) above. 

(3) All uses for seed treatment. 

(4) As a treatment for the control of Dutch 
elm disease. 

(5) All uses for any material that could be 
used In wearing apparel and other uses for 
textiles and fabrics except those set forth In 
A(4). 

Bernard D. Levinson. 

Administrative Lair Judge. 

December 12, 1975. 

Attachment A 

PARTICIPANTS 

Registrants: Docket No. 

Chapman Chemical Co., limited.- 246 

Forshaw Chemicals Inc., limited.. 247 

Gustafson, Inc., active_ 250 

Vikon Chemical Co.. Inc., active— 254 

Malllnckrodt, Inc., active_ 261 

Parsons Chemical Works, Inc., 

limited_ 264 

Troy Chemical Corp., active- 274 

Tenneco Chemicals. Inc., active._ 275 

The O. M. Scott & Sons Co., active. 276 

Wood Treating Chemicals, Depart¬ 
ment of Hoppers Co., Inc., lim¬ 
ited . 278 
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Registrants—Continued Docket No. 


W. A. Cleary Corp., active_ 279 

Steri-tized Inc., inactive October 

21, 1974. 280 

Charles R. Freers. d.b.a. The Freers 

Co., active_ 283 

Conan Chemical Corp., active_ 284 

McCloskey Varnish Co., Inactive 

Oct. 21, 1974. 287 

Amicus curiae: 

Dr. Leonard J. Gold water_ 249 

Intervenors: 

National Paint & Coatings Asso¬ 
ciation, Inc_ 

Johns-Manville Sales Corp_ 


1FRL 515-8; PR Notice 72-5J 

March 22, 1972. 

Notice to Ma n u factt treks, Formulators, 

Distributors and Registrants of Eco¬ 
nomic Poisons 

Attention: Person Responsible lor Federal 
Registration of Economic Poisons; Can¬ 
cellation of Registration for Certain 
Products Containing Mercury. 

While mercury Is an element and occurs 
naturally in the environment, its location 
and form are of grave concern from the 
standpoint of public health and safety. There 
is strong evidence that man-made mercury 
compounds and uses of mercury by man 
alter its natural distribution and form In 
a way to create a hazard over and above that 
posed by natural mercury. 

This concern caused the Agency to re¬ 
view all pesticidal uses of mercury and two 
studies have now been completed. We have 
also had the benefit of a report by a Scien¬ 
tific Advisory Committee convened to con¬ 
sider mercury algicide uses in the aquatic 
environment. Based on the information in 
those and other reports, I am persuaded that 
all pesticide uses of mercury should be 
ended, and certain uses halted immediately 
Mnce they create an imminent hazard in 
the environment. 

Suspension. Mercury In pesticides occurs 
in the alkyl, aryl and salt states. The most 
toxic form is the alkyl which can be readily 
absorbed by the human brain and stored by 
man and lower forms of animal life. 

On March 9, 1970, the United States De¬ 
partment of Agriculture, then in charge of 
pesticide registrations. Issued orders of sus¬ 
pension of alkyl mercury seed treatments. 
Alkyl mercury is. however, still registered for 
use as a treatment on cotton, farm and 
greenhouse equipment, ornamentals, turf, 
surface fungistat. wood preservative, anthra- 
nacose on trees and shrubs, leaf spots and 
blights. 

This Agency has also recognized the se¬ 
verity of thfc hazard from use of other forms 
of mercury that, of necessity, involve direct 
and present contact with the marine envi¬ 
ronment. This hazard arises from the ready 
convertibility of other forms of mercury to 
the alkyl form in the marine environment. 
Thus, uses of mercury algicides in swimming 
pools and cooling towers and uses for treat¬ 
ing laundry were canceled by the Depart¬ 
ment of Agriculture In 1970. Subsequently, 
on October 7, 1971, this Agency affirmed the 
cancellation and suspended # the pool and 
cooling tower use after a report by a Sci¬ 
entific Advisory Committee requested by 
a registrant of these products. 1 Other uses 
which present a possibility of Immediate 
aquatic contact include marine paints and 
treatment of rice seeds for use in flooded 
growing. 


1 The Agency’s Order of October 7, 1971, 
which is In part Incorporated herein (see 
Finding 13. infra), appears at 36 FR 20259. 


Because of the toxicity to man of alkyl 
mercury and its tendency to build up In the 
environment and food chain, It Is impera¬ 
tive to delay and, If possible, prevent addi¬ 
tional accumulation. Any additional use of 
alkyls, as such, or non-alkyls that have a di¬ 
rect and immediate contact with the aquatic 
environment in the foreseeable future create 
an “imminent hazard 1 * to the environment. 

The standard of suspension has most re¬ 
cently been reiterated in our order suspend¬ 
ing registrations for predator control uses 
of strychnine, 1080, cyanide, and thallium 
sulfate. We there talked about conditions 
that are "irremediable and uncorrectable by 
subsequent actions." We have previously 
stated in our DDT Statement of March 18. 
1971, that what we look to is not an immi¬ 
nent disaster, but rather a "point in the 
chain of events which may ultimately result 
in harm to the public.” To allow a course of 
conduct today that may create an uncor¬ 
rectable and highly dangerous situation to¬ 
morrow is to engage in environmental 
brinksmanship. 

These tests are met where we arc con¬ 
cerned by the use of a highly toxic, persist¬ 
ent substance, which can be stored by man 
and his food chain and to which, in the nor¬ 
mal course of events, substantial numbers 
of individuals may be exposed. While levels 
of alkyl mercury may not now be at the crit¬ 
ical threshold, it is Important to control this 
build-up now before it reaches an acute level 
in the future. 

While these circumstances might not be 
decisive of the issue of suspension, there are 
no compelling benefits from the uses In ques¬ 
tion that would Justify continued registra¬ 
tion pending further administrative review. 
Neither disease conrol nor maintenance of a 
diet staple is here involved. 

In accordance with this notice and at¬ 
tached findings and order, the registration 
of all alkyl mercury products and the regis¬ 
tration of other mercury products for rice 
treatment, laundry' uses and marine paints 
are suspended. 

Cancellation. There remains the further 
problem of what action should be taken on 
other mercury registrations involving its use 
in aryl or salt forms in a manner that does 
not promise immediate contact with the 
aquatic environment. Such uses are num¬ 
erous. 

Our statutory obligation is to cancel a 
registration wherever its use presents a "sub¬ 
stantial question of safety." See DDT State¬ 
ment, March 18, 1971, KDF v. RuckeUhaus 
439 F. 2d 584. 

While available evidence suggests that only 
the uses of mercury heretofore or today sus¬ 
pended create an imminent hazard, all pesti¬ 
cidal uses of mercury pose a substantial ques¬ 
tion of safety. Given the basic chemical prop¬ 
erties of mercury and its pattern of activity 
In the environment, it cannot be said that 
any use Is not a potential contaminant to 
water and the food chain. Whether it be soil 
carrying mercury eroded from treated farm 
areas, or chips of mercury-treated paint, or 
mercury vaporized into the air and returned 
to earth by rain, once mercury reaches an 
aquatic environment It is converted to the 
highly toxic alkyl mercury by microorganisms 
In the bottom sediment. There is no effective 
way to control and monitor the environmental 
activity and circulation of man-placed 
mercury. 

In view of the long-range risks involved, 
we believe that It Is appropriate to commence 
formal administrative proceedings to review 
then). 

1. FINDINGS 

I. Mercury, in many forms and degrees of 
volatility, can circulate in the environment* 
water, soil and the atmosphere. 


2. Aryl mercury and mercury salts in river 
and lake bottoms can be converted into 
highly toxic methyl or alkyl mercury. 

3. Mercury levels accumulate In the aquatic 
biota with the result that potentially danger¬ 
ous residue levels are reached in aquatic 
foods consumed by man and animals. 

4. There are no clearances, as required by 
the Federal Food, Drug, and Cosmetic Act, 
for any level of mercury residues that may 
accumulate in food or feed. 

5. Once entered into the environment, no 
feasible means of reducing mercurial levels 
exist. Therefore, contamination is virtually 
irreversible. 

6. Alkylmercury has a particularly high 
degree of toxicity and it has a propensity for 
accumulation in the brain. 

7. Alkylmercury may be stored In the body 
and build up to critical levels leading to 
symptoms associated with damage to the cen¬ 
tral nervous system. It may be stored in fish 

8. Since alkyl mercury Is readily trans¬ 
ported, it poses a threat to the entire public. 

9. There is no effective way to monitor all 
sources of direct contact man may have to 
mercury. 

10. Mercury when used for treatment of 
rice seeds, laundry, and in marlne-anU- 
fouling paint is likely to come quickly into 
contact with the aquatic environment. 

11. All man-made uses of mercury alter its 
natural distribution in the environment. 

12. Such uses may cause additional de¬ 
posits of mercury into water over and above 
those occurring naturally or hasten such 
deposits thereby building up aquatic con¬ 
centrations. 

13. In addition to the above findings, the 
general findings contained in our mercury 
order of October 7. 1971. IFR Nos. 15 and 53 
are adopted herein. 

II. CONCLUSIONS AND ORDER 

In accordance with Sections 2(z)(2)<c), 
2(z) (2) (d), and 2(z) (2) (g) and Section 4(c) 
of the Federal Insecticide, Fungicide and 
Rodentidde Act, all present registrations for 
mercury prdoucts create a "substantial ques¬ 
tion of safety" as to whether or not their 
use. even In accordance with label directions, 
is not injurious to man and other living 
animals. All uses are hereby cancelled. In 
addition, registrations for alkyl compounds 
and non-alkyl uses on rice seed, in laundry, 
and marine anti-fouling paint create an im¬ 
minent hazard and these registrations are 
hereby suspended. 

William D. Ruckelshaus 

March 22, 1972. 

(Appendix to PR Notice 72-51 
rights of appeal 

Section 4.c. of the FIFHA (7 U.S.C. 1 35 b 
(c) i provides for administrative appeals oi 
decisions to cancel or suspend registration*. 
Appeals from suspensions of registrations are 
conducted on an expedited basis. Persons in¬ 
terested in Invoking their rights to appeal 
from the action taken with respect to prod¬ 
ucts containing mercury must, within thirty 
days of service of PR Notice 72-5, either (1) 
file a petition requesting that the matter be 
referred to an advisory committee or (2) file 
objections and request a public hearing. 

The regulations governing the filing of 
petitions for advisory committees or requests 
for public hearings are contained in 7 C.F.R 
(1971 ed.) Part 2764 (by virtue of a recodlfl- 
cation published at 36 Fed. Reg. 22535, these 
same regulations will appear in the 1972 edi¬ 
tion at 40 C.F.R. Part 164). Petitions or re¬ 
quests complying with those regulations 
should be submitted to the Agency’s Hearing 
Clerk at the following address; 


FEDERAL REGISTER, VOL. 41, NO. 76—MONDAY, APRIL 19, 1976 












16.'16 


NOTICES 


Mrs. Betty Bazllle. Hearing Clerk, Environ¬ 
mental Protection Agency, Room 3125. 
South Agriculture Building. 14th & Inde¬ 
pendence. S.W.. Washington, D.C. 20250. 

Where a product is registered for uses 
which have been cancelled but not suspended 
and for uses which have been suspended, the 
registrant may reinstate its right to ship the 
product, pending the outcome of any appeals, 
by modifying the labeling to exclude all 
reference to suspended uses. T f such modifica¬ 
tion is desired, five copies of the properly re¬ 
vised labeling and a completed application for 
amended registration (PR Form 9-198) must 
be submitted within the thirty day period 
to the Pesticides Regulation Division, En¬ 
vironmental Protection Agency. Washington. 
D.C. 20250. A covering letter including the 
designation “Refer to RR" in the heading 
should accompany the application. The sub¬ 
mission of such an application does not pre¬ 
clude the taking of a timely administrative 
appeal with respect to the suspended uses. 
The granting of such an application will be 
subject to the outcome of any appeals taken 
with respect to the uses which were cancelled 
but not suspended. 

|FR Doc.76-10932 Filed 4-16-76;8:45 am| 


FEDERAL ENERGY 
ADMINISTRATION 

VOLUNTARY AGREEMENT AND PLAN OF 
ACTION TO IMPLEMENT THE INTERNA 
TIONAL ENERGY PROGRAM 

Meeting 

A meeting of the Industry Advisory 
Board <IAB> to the International Energy 
Agency (IEA> will be held on April 28- 
29. 1976, at 2 Rue Andre Pascal, Paris. 16. 
Prance, beginning at 9:30 a.m. on 
April 28. The purpose of this meeting is 
to permit attendance by representatives 
of the IAB at a meeting of the IEA 
Standing Group on Emergency Questions 
(SEQ ). The meeting will not be open to 
the public. 

The agenda for the meeting is under 
the control of the SEQ. It is expected, 
however, that the draft agenda will be 
as follow's: 

1. Approval of the draft agenda. 

2. Summary record of the tenth meeting. 

3. Emergency Management Manual. 

4. Emergency reserves. 

6. Allocation systems test. 

6. Extraordinary matters. 

7. Antitrust matters. 

8. Any other business. 

(Sec. 252(c) (1) (A) (11) of the Energy Policy 
and Conservation Act (P.L. 94-163).) 

Issued in Washington, D.C., April 15, 
1976. 

Michael F. Butler, 
General Counsel, 
Federal Energy Administration. 

|FR Doc.76-11391 Filed 4-16-76:4:45 p.m.J 


FEDERAL MARITIME COMMISSION 

AKTIEBOLAGET SVENSKA AMERIKA 
LINIEN (SWEDISH AMERICAN LINE) 
Order of Revocation 

CERTIFICATES OF FINANCIAL RE¬ 
SPONSIBILITY FOR INDEMNIFICA¬ 
TION OF PASSENGERS FOR NON¬ 
PERFORMANCE OF TRANSPORTA¬ 
TION NO. P-16 AND CERTIFICATE OF 


FINANCIAL RESPONSIBILITY TO 
MEET LIABILITY INCURRED FOR 
DEATH OR INJURY TO PASSENGERS 
OR OTHER PERSONS ON VOYAGES 
NO. C-1,027. 

Whereas. Aktiebolaget Svenska Amer- 
ika Linien (Swedish American Line) 636 
Fifth Avenue, Rockefeller Center, New’ 
York. New' York 10020, has ceased to op¬ 
erate the passenger vessels MS GRIP- 
SHOLM and MS KUNKSHOLM: and 

Whereas. Certificate (Performance) 
No. P-16 and Certificate (Casualty) No. 
C-1.027 issued to Aktiebolaget Svenska 
Amerika Linien covering the MS GRIP- 
SHOLM and MS KUNGSHOLM have 
been returned for revocation. 

It is ordered, that Certificate (Per¬ 
formance) No. P-16 and Certificate 
< Casualty* No. C-1.027 covering the MS 
GRIPSHOLM and the MS KUNG¬ 
SHOLM are hereby revoked effective 
April 8. 1976. 

It is further ordered, that a copy of 
this Order be published in the Federal 
Register and served on certificant. 

By the Commission April 8, 1976. 

Francis C. Hurney. 

Secretary. 

| FR Doc.76-11209 Filed 4 16-70:8:45 am | 


(Independent Ocean Freight Forwarder 
Licence No. 10851 

FLORID/N-PANAMA FORWARDERS, INC. 

Reinstatement of License 

By Federal Maritime Commission 
Order served March 9. 1976. Florida- 
Panama Forwarders. Inc.’s Indepedent 
Ocean Freight Forwarder License No. 
1085 was revoked effective February 25. 
1976. for failure to maintain a valid 
surety bond on file with the Commission. 
The Order of Revocation w ? as published 
on March 12. 1976, in 41 FR 10714. 

An appropriate surety bond has been 
received in favor of Florida-Panama 
Forwarders, Inc. and compliance pursu¬ 
ant to Section 44. Shipping Act. 1916. and 
Section 510.9 of General Order 4 has 
been achieved. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders. Commission Order No. 1 (re¬ 
vised) Section 7.04<a) , dated Septem¬ 
ber 15. 1973, Independent Ocean Freight 
Forwarder License No. 1085 shall be re¬ 
issued to Florida-Panama Forwarders, 
Inc., effective February 25. 1976. A copy 
of this Notice of Reinstatement shall be 
published in the Federal Register and 
served upon Florida-Panama Forward¬ 
ers. Inc. 

Donald J. Brunner, 
Managing Director. 

| FR Doc 70 11210 Filed 4-16-7G;8:45 am| 


U.S. ATLANTIC & GULF/AUSTRALIA-NEW 
ZEALAND CONFERENCE 

Agreement Filed 

Notice of Withdrawal of an Agreement 
Filed by : 


Jacob P. Blllig. Esq.. Billlg. Sher & Jones. 

P.C.. 1126 Sixteenth Street. N.W., Washing¬ 
ton. D.C. 20036. 

Agreement No. 6200-18, filed Janu¬ 
ary 31. 1975. proposed to modify the U.S. 
Atlantic & Gulf/Australia-New r Zealand 
Conference’s basic agreement by the ad¬ 
dition of a new’ paragraph. No. 14. read¬ 
ing as follow’s: 

14. It is an essential term of this agree¬ 
ment and a basic condition of each and 
every promise or undertaking herein 
contained that member lines (subject to 
there being obtained any requisite ap¬ 
proval thereof of the Federal Maritime 
Commission of the United States of 
America or any other regulatory agency 
affecting the flag of the carrying vessel) 
agree that during the time of this agree¬ 
ment they will use their best endeavors 
to observe and maintain the conference 
system of shipping in relation to any 
outwards cargo shipping from Australia 
in which they may engage. To that end 
if at any time during the term of this 
agreement two or more member lines are 
engaged in a particular trade outwards 
from Australia and there is no current 
conference agreement relative to such 
trade then those member lines will nego¬ 
tiate in good faith for the formation of 
such an agreement. 

The processing of Agreement No. 6200- 
18 has been deferred since the time it 
w r as filed due in part to the inability of 
the Commission’s staff to obtain a state¬ 
ment of justification in support of the 
agreement and in part because filing 
counsel requested that processing be 
withheld pending further advice. 

By certified letter dated February 23. 
1976. the Commission’s staff advised filing 
counsel that in the event the U.S. At¬ 
lantic & Gulf Australia-New Zealand 
Conference wished to prosecute the ap¬ 
proval of Agreement No. 6200-18. it 
should notify the Commission in writing 
of such a desire within 30 days of Feb¬ 
ruary 23, 1976. Filing counsel was fur¬ 
ther advised that in the event the Con¬ 
ference failed to respond to the staff's 
letter of February 23. 1976, within 30 
days from the date thereof. Agreement 
No. 6200-18 would be considered as hav¬ 
ing been withdrawn and the Commis¬ 
sion’s file on the matter would be closed. 

Since the U.S. Atlantic k Gulf/Austra¬ 
lia-New Zealand Conference did not re¬ 
spond within the time allotted to tho 
certified letter dated February 23. 1976. 
the Commission considers Agreement No. 
6200-18 as having been withdrawn and 
has closed its file on the matter. 

Dated: April 14. 1976. 

Francis C. Hurney. 

Secretary. 

(FR Doc.70-11208 Filed 4-16-76:8:45 am| 

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

PUBLIC MEDIA ADVISORY PANEL 
Meeting 

Pursuant to Section 10(a) (2) of the 
Federal Advisory Committee Act (Pub. 
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L. 92-463 >, notice is hereby given that 
a closed meeting of the Public Media 
Advisory Panel to the National Council 
on the Arts will be held on May 5, 1976 
from 10:00 a.m.-6:00 p.m. in the Rizzoli 
Screening Room, 712 Fifth Ave., New 
York City, New York. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, and 
recommendation on applications for fi¬ 
nancial assistance under the National 
Foundation on the Arts and the Humani¬ 
ties Act of 1965, as amended, including 
discussion of information given in con¬ 
fidence to the agency by grant appli¬ 
cants. In accordance with the determina¬ 
tion of the Chairman published in the 
Federal Register of June 16, 1975, this 
meeting, which involves matters exempt 
from the requirements of public disclo¬ 
sure under the provisions of the Freedom 
of Information Act (5 U.S.C. 552 (b). 
(4), (5), and <6)) will not be open to 
the public. 

Further information with reference to 
this meeting can be obtained from Mr. 
Robert M. Sims, Advisory Committee 
Management Officer, National Endow¬ 
ment for the Arts, Washington, D.C. 
20506, or call(202) 634-6377. 

Robert M. Sims, 
Administrative Officer , National 
Endowment for the Arts . Na¬ 
tional Foundation on the Arts 
and the Humanities . 

(FR Doc.76-11188 Filed 4-16-76:8:45 &m] 


NUCLEAR REGULATORY 
COMMISSION 

COMMERCIAL HIGH-LEVEL 
RADIOACTIVE WASTES 

Alternative Processes for Managing; 

Availability of Report 

Notice is hereby given that the Nu¬ 
clear Regulatory Commission has re¬ 
ceived a report from the Energy Research 
and Development Administration en¬ 
titled, “Alternative Processes for Man¬ 
aging Existing Commercial High-Level 
Radioactive Wastes.” 

The report was requested to obtain 
information relative to the disposition 
of existing high-level radioactive wastes 
preparatory to the rulemaking proceed- 
ing contemplated by Appendix F to 10 
CFR Part 50. 

Appendix F sets out Commission policy 
relating to the siting of fuel reprocess¬ 
ing plants and related waste manage¬ 
ment facilities. As stated in Appendix F, 
the application of that policy to exist¬ 
ing high-level radioactive wastes gener¬ 
ated by fuel reprocessing plants already 
licensed would be the subject of a further 
rulemaking proceeding. The report, 
which is issued unaltered and without 
comment by the Commission, discusses a 
number of alternatives for managing 
high-level radioactive waste presently 
stored at the West Valley, New York, 
plant owned by Nuclear Fuel Services, 
Inc. The Nuclear Fuel Services reprocess¬ 
ing plant and related facilities are lo¬ 
cated on land leased from the New York 


State Atomic and Space Development 
Authority. Other feasible alternatives, 
not discussed in the report, may exist. 

Issuance of the report should not be 
taken as an expression of Commission 
viewpoints on any of the issues involved. 

All interested persons who desire to 
submit written comments on the report 
should send them by June 18,1976, to Mr. 
Richard E. Cunningham, Acting Direc¬ 
tor, Division of Fuel Cycle and Material 
Safety, Office of Nuclear Material Safety 
and Safeguards. U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. To 
be of maximum value, comments should 
explain and justify whatever positions 
are advanced. 

The report <NUREG-0043> is avail¬ 
able for inspection by the public in the 
Commission’s Public Document Room at 
1717 H Street. NW„ Washington. D.C. 
and the Local Public Document Rooms 
at the Memorial Library of Little Valley, 
Main Street, Little Valley, New York, and 
the Town of Concord Public Library, 23 
North Buffalo Street, Springville. New 
York. Single copies of the report may be 
obtained, to the extent of supply, by re¬ 
quest addressed to the U.S. Nuclear Reg¬ 
ulatory Commission, Attn: Acting Direc¬ 
tor, Division of Fuel Cycle and Material 
Safety, Washington, D.C. 20555. 

Dated at Bethesda, Maryland, this 2nd 
day of April, 1976. 

Nuclear Regulatory 
Commission. 

W. Burkhardt. 

Acting Chief , Fuel Reprocessvig 
and Recycle Branch, Division 
of Fuel Cycle & Material 
Safety. 

|FR Doc.76-10898 Filed 4-16-76:8:45 am] 


ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS 

Meeting 

In accordance with the purposes of 
Sections 29 and 182 b. of the Atomic En¬ 
ergy Act (42 U.S.C. 2039, 2232 b.>, the 
Advisory Committee on Reactor Safe¬ 
guards will hold a meeting on May 6-8, 
1976, in Room 1046, 1717 H Street. NW, 
Washington, D.C. 

The agenda for the subject meeting 
will be as follows: 

Thursday, May 6, 1976 

8:30 a.m.-12:30 p.m. & 1:30 p.m.-6:30 
p.m.: Executive Session (Closed)—The 
Committee will meet in closed executive 
session to exchange and discuss the per¬ 
sonal opinions and recommendations of 
individual members leading to the form¬ 
ulation of advice regarding the safety 
of the commercial nuclear power pro¬ 
gram, proposed regulatory guides, the 
NRC Inspection & Enforcement Program, 
Safeguards for Special Nuclear Material, 
and the hypothetical core disruptive ac¬ 
cident for liquid metal fast breeder re¬ 
actors. Recommendations of the mem¬ 
bers of the ACRS Procedures Subcom¬ 
mittee regarding ACRS policy and proce¬ 
dures win also be discussed. Candidates 


for appointment to the Committee vUil 
be discussed. 

Friday, May 7, 1976 

8:30 a.m.-9:30 am.: Executive Session 
(Closed)—The Committee will meet in 
closed session to exchange personal opin¬ 
ions and recommendations of ACRS 
members and consultants who may be 
present related to the Subcommittee 
evaluation of the request for a Construc¬ 
tion Permit for the Hartsville Nuclear 
Plants Units 1-4. The Committee will 
also meet with the Executive Director 
for Operations to discuss proposed pro¬ 
cedures for improved coordination of 
and communication regarding NRC 
Staff-ACRS activities. 

9:30 a.m.-l:30 pm.: Hartsville Nuclear 
Plants Units 1-4 (Open)—The Commit¬ 
tee will meet with representatives of the 
applicant and the NRC Staff to hear 
presentations and hold discussions re¬ 
garding the request for a Construction 
Permit for the Hartsville Nuclear Plant. 
Portions of this session will be closed if 
necessary to discuss proprietary informa¬ 
tion related to the design, construction, 
or operation of this facility. Portions will 
also be closed if required to discuss se¬ 
curity arrangements for this plant and 
for Committee deliberative sessions. 

2:30 p.m.-3 :00 p.m.: Meeting with NRC 
Staff (Open)—The Committee will meet 
with members of the NRC Staff to dis¬ 
cuss recent operating experience, recent 
licensing actions and the anticipated 
schedule for ACRS activities. 

3:00 p.m.-3:30 p.m.: Executive Session 
(Closed)—The Committee will exchange 
and discuss the personal opinions and 
recommendations of members and con¬ 
sultants who may be present related to 
the request for a Construction Permit for 
the Koshkonong Nuclear Plant Units 1 
and 2. 

3:30 p.m.-5:30 p.m.: Koshkonong Nu¬ 
clear Plant Units 1 & 2 (Open)—The 
Committee will hear presentations by 
and hold discussions with representatives 
of the NRC Staff and the applicant re¬ 
lated to the request for a Construction 
Permit for this facility. Portions of this 
session will be closed if required to dis¬ 
cuss proprietary information related to 
the design, construction or operation of 
this plant. Portions will also be closed if 
required to discuss security arrangements 
for this plant and for Committee delib¬ 
erative sessions. 

5:30 p.m.-6:30 p.m.: Executive Session 
(Closed)—The Committee will meet in 
closed executive session to exchange the 
personal opinions and recommendations 
of individual members leading to the 
formulation of advice to NRC regarding 
the safety of the commercial nuclear 
power program. 

Saturday, May 8, 1976 

8:30 a.m.-4:00 p.m.: Executive Session 
(Closed)—The Committee will meet in 
closed executive session to exchange and 
discuss personal opinions and recommen¬ 
dations leading to the formulation of ad¬ 
vice with respect to the items considered 
at this meeting and the Committee eval- 
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uation of additional matters such as 
packages for shipment of plutonium, 
seismic criteria, emergency core cooling 
systems and nuclear reactor core peak¬ 
ing factors. 

I have determined in accordance with 
Subsection 10(d) of Public Law 92-463 
that it is necessary to close portions of 
the meeting as noted above to protect 
proprietary data (5 U.S.C. 552(b) (4)). to 
protect the free exchange of opinion dur¬ 
ing the Committee's deliberative process 
(5 U.S.C. 552(b)(5)), and to preclude 
unwarranted invasion of privacy (5 
U.S.C. 552(b) (6)). These closed sessions 
will consist primarily of deliberative dis¬ 
cussion among the Committee members 
leading to the formulation of advice and 
recommendations to the Nuclear Regu¬ 
latory Commission. Separation of factual 
information from the individual advice, 
opinion or recommendations of ACRS 
members and consultants during this dis¬ 
cussion 1s not considered practical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Committee is 
empowered to conduct the meeting in a 
manner that in his judgment will facili¬ 
tate the orderly conduct of business, in¬ 
cluding provisions to carry over an in- 
completed open session from one day to 
the next. 

With respect to public participation in 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit writ¬ 
ten statements regarding the agenda 
items may do so by providing a readily 
reproducible copy to the Committee at 
the beginning of the meeting. 

Comments should be limited to safety 
related areas within the Committee’s 
purview. Persons desiring to mail writ¬ 
ten comments may do so by mailing a 
readily reproducible copy thereof in time 
for consideration at this meeting. Com¬ 
ments postmarked no later than April 28. 
1976. to the Executive Director. Advisory 
Committee on Reactor Safeguards. Nu¬ 
clear Regulatory Commission. Washing¬ 
ton. D.C. 20555 will normally be received 
ill time to be considered at this meeting. 
Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the Nu¬ 
clear Regulatory Commission’s Public 
Document Room, 1717 H Street NW., 
Washington. D.C. 20555 and at the fol¬ 
lowing Public Document Rooms: 

Harteville Nuclear Plant Units 1. 2. 3, 
and 4 

Fred A. Vought Library, 311 Whiteoak 
Street. Hartsville, TN 37074. 

Koshkonong Nuclear Plant Units 1 and 2 

1. Dwight-Foster Public Library. 102 E. 
Milwaukee Avenue, Fort Atkinson, WI 
53538. 

2. Municipal Reference Service, Room 
103—B. Madison Public Library, Madi¬ 
son, WI 53709. 

(b) Those persons wishing to make 
oral statements regarding agenda items 


at the meeting should make a request 
to do so prior to the meeting, identifying 
the topics and desired presentation time 
so that appropriate arrangements can be 
made. The Committee will receive oral 
statements in safety related areas within 
the Committee’s purview at an appro¬ 
priate time chosen by the Chairman of 
the Committee. 

(c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing or portions of the meeting have been 
cancelled or rescheduled, the Chairman’s 
ruling on requests for the opportunity to 
present oral statements, and the time al¬ 
lotted therefor, can be obtained by a 
prepaid telephone call on May 5, 1976, 
to the Office of the Executive Director of 
the Committee (Telephone: 202-634- 
1371) between 8:15 a.m. and 5:00 p.m.. 
Eastern Time. It should be noted that the 
schedule noted above is tentative, based 
on the anticipated availability of related 
information, etc. It may be necessary to 
reschedule items to accommodate re¬ 
quired changes. The ACRS Executive Di¬ 
rector will be prepared to describe these 
changes on May 5,1976. 

<d) Questions may be propounded only 
by members of the Committee and its 
consultants. 

<e) The use of still, movie, and tele¬ 
vision cameras, the physical installation 
and presence of which will not interfere 
with the course of the meeting, will be 
permitted both before and after the 
meeting and during any recess. The use 
of such equipment will not, however, be 
allowed while the meeting is in session. 

<f> Persons with agreements or orders 
permitting access to proprietary infor¬ 
mation other than safeguards informa¬ 
tion may attend portions of ACRS meet¬ 
ings where this material is being dis¬ 
cussed upon confirmation that such 
agreements are effective and relate to the 
material being discussed. 

The Executive Director of the ACRS 
should be informed of such an agree¬ 
ment at least 3 days prior to the meeting 
so that the agreement can be confirmed 
and a determination can be made re¬ 
garding the applicability of this agree¬ 
ment to the material that will be dis¬ 
cussed during the meeting. Minimum 
information provided should include in¬ 
formation regarding the date of the 
agreement, the scope of material included 
in the agreement, the project or projects 
involved, and the names and titles of 
the persons signing the agreement. Ad¬ 
ditional information may be requested to 
identify the specific agreement involved. 
A copy of the executed agreement should 
be provided to the Executive Director at 
the beginning of the meeting. 

(g) A copy of the transcript of the 
open portions of the meeting will be 
available for inspection during the fol¬ 
lowing workday at the Nuclear Regula¬ 
tory Commission’s Public Document 
Room, 1717 H Street, NW, Washington, 
D.C. Copies of the minutes of the meet¬ 
ing will be made available for inspection 
at the Nuclear Regulatory Commission’s 
Public Document Room, 1717 H Street, 


NW, Washington, D.C., on or after Au- 
guest 6, 1976. Copies may be obtained 
upon payment of appropriate charges. 

Dated: April 14, 1976. 

John C. Hoyle. 
Advisory Committee 
Management Officer 

{FR Doc.76-11268 Filed 4-16-76:8:45 ainj 


ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS SUBCOMMITTEE ON THE 

KOSHKONONG NUCLEAR PLANT, 

(UNITS 1 AND 2) 

Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232 b.), the 
ACRS Subcommittee on the Koshkonong 
Nuclear Plant, Units 1 and 2, will hold a 
meeting on May 5. 1976 in Room 1046, 
1717 H St.. N.W., Washington, DC 20555. 
The purpose of this meeting is to con¬ 
tinue the review of the application of the 
Wisconsin Electric Power Company, et 
al, for a construction permit. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, May 5, 1976, 8:30 a.m. The 
Subcommittee will meet in closed Execu¬ 
tive Session, with any of its consultants 
who may be present, to explore their pre¬ 
liminary opinions, based upon their in¬ 
dependent review of safety reports, re¬ 
garding matters which should be con¬ 
sidered during the open session in order 
to formulate a Subcommittee report and 
recommendations to the full Committee. 

9:00 a.m. until the conclusion of busi¬ 
ness. The Subcommittee will meet in 
open session to hear presentations by 
representatives of the NRC Staff and the 
Wisconsin Electric Power Company and 
will hold discussions with these groups 
pertinent to this review. 

At the conclusion of the open session, 
the Subcommittee may caucus in a brief, 
closed session to determine whether the 
matters identified in the initial closed 
session have been adequately covered and 
whether the project is ready for review 
by the full Committee. During the ses¬ 
sion Subcommittee members and consul¬ 
tants will discuss their final opinions and 
recommendations on these matters. Upon 
conclusion of this caucus, the Subcom¬ 
mittee will meet again in brief open ses¬ 
sion to announce its determination. 

In addition to these closed deliberative 
sessions, it may be necessary for the Sub¬ 
committee to hold one or more closed 
sessions for the purpose of exploring with 
the NRC Staff and Applicant matters in¬ 
volving proprietary information, particu¬ 
larly with regard to specific features of 
the plant design. 

I have determined, in accordance with 
Subsection 10(d) of Pub. L. 92-463, that 
it is necessary to conduct the above 
closed sessions to protect the free inter¬ 
change of internal views in the final 
stages of the Subcommittee's deliberative 
process (5 U.S.C. 552(b) (5)) and to pro¬ 
tect confidential proprietary information 
(5 U.S.C. 552(b) (4)). Separation of fac- 
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tual material from individuals' advice, 
opinions, and recommendations while 
closed Executive Sessions are in progress 
is considered impractical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting in 
a manner that, in his judgment, will fa¬ 
cilitate the orderly conduct of business, 
including provisions to carry over an in- 
completed open session from one day to 
the next. 

With respect to public participation in 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit wiitten 
statements regarding the agenda may do 
so by providing a readily reproducible 
copy to the Subcommittee at the begin¬ 
ning of the meeting. Comments should be 
limited to safety related areas within the 
Committee's purview. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof in time for con¬ 
sideration at this meeting. Comments 
postmarked no later than April 28. 1976 
to Mr. R. L. Wright, ACRS, NRC, Wash¬ 
ington, D.C. 20555, will normally be re¬ 
ceived in time to be considered at this 
meeting. 

Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the 
NRC Public Document Room, 1717 H St., 
N.W., Washington, D.C. 20555, at the 
Dwight-Foster Public Library, 102 E. Mil¬ 
waukee Ave.. Fort Atkinson, WI 53538, 
and at the Municipal Reference Service 
of the Madison Public Library, Room 
103-B, Madison, WI 53709. 

(b) Those persons wishing to make an 
oral statement at the meeting should 
make a written request to do so, identi¬ 
fying the topics and desired presenta¬ 
tion time so that appropriate arrange¬ 
ments can be made. The Committee will 
receive oral statements on topics rele¬ 
vant to the Committee’s purview at an 
appropriate time chosen by the Chair¬ 
man of the Subcommittee. 

(c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairman’s ruling on requests for 
the opportunity to present oral state¬ 
ments and the time allotted therefor can 
be obtained by a prepaid telephone call 
on May 4,1976 to the Office of the Execu¬ 
tive Director of the Committee ( telephone 
202/634-1413, Attn: Mr. R. L. Wright) 
between 8:15 a.m. and 5:00 p.m., e.d.t. 

(d) Questions may be propounded only 
by members of the Subcommittee and its 
consultants. 

(e) The use of still, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which will not 
interfere with the conduct of the meet¬ 
ing, will be permitted both before and 
after the meeting and during any recess. 
The use of such equipment will not, how¬ 
ever, be allowed while the meeting is in 
session. 

(f) Persons with agreements or orders 
permitting access to proprietary informa¬ 


tion may attend portions of ACRS meet¬ 
ings where this material is being dis¬ 
cussed upon confirmation that such 
agreements are effective and relate to 
the material being discussed. 

The Executive Director of the ACRS 
should be informed of such an agreement 
at least three working days prior to the 
meeting so that the agreement can be 
confirmed and a determination can be 
made regarding the applicability of the 
agreement to the material that will be 
discussed during the meeting. Minimum 
information provided should include in¬ 
formation regarding the date of the 
agreement, the scope of material includ¬ 
ed in the agreement, the project or proj¬ 
ects involved, and the names and titles 
of the persons signing the agreement. 
Additional information may be requested 
to identify the specific agreement in¬ 
volved. A copy of the executed agree¬ 
ment should be provided to Mr. R. L. 
Wright of the ACRS Office, prior to the 
beginning of the meeting. 

(g) A copy of the transcript of the 
open portion of the meeting will be avail¬ 
able for inspection on or after May 12, 
1976 at the NRC Public Document Room, 
1717 H St., N.W., Washington, DC 20555, 
at the Dwight-Foster Public Library, 102 
E. Milwaukee Ave., Fort Atkinson, WI 
53538, and at the Municipal Reference 
Service of the Madison Public Library, 
Room 103-B, Madison, WI 53709. 

Copies of the minutes of the meeting 
will be made available for inspection at 
the NRC Public Document Room, 1717 
H St., N.W., Washington, DC 20555 after 
August 5, 1976. Copies may be obtained 
upon payment of appropriate charges. 

Dated: April 13,1976. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

[PR Doc.76-11054 Filed 4-16-76:8:45 am) 


ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS SUBCOMMITTEE ON THE 
PILGRIM NUCLEAR POWER STATION, 
UNIT 1 AND REACTOR PRESSURE VES¬ 
SELS: STEEL 

Joint Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic En¬ 
ergy Act (42 U.S.C. 2039, 2232 b.), the 
ACRS Subcommittees on the Pilgrim Nu¬ 
clear Power Station, Unit 1, and Reactor 
Pressure Vessels: Steel will hold a joint 
meeting on May 5, 1976 in Room 1046, 
1717 H St., NW., Washington, DC 20555. 
The purpose of this meeting is to discuss 
and evaluate the 1976 inservice inspec¬ 
tion of the Pilgrim Nuclear Power Sta¬ 
tion, Unit 1 reactor vessel nozzles N2B 
and N4A. 

The agenda for subject meeting shall 
be as follows: 

Wednesday, May 5,1976,1:30 p.m. The 
Subcommittees will meet in closed Exec¬ 
utive Session, with any of their consult¬ 
ants who may be present, to exchange 
opinions and discuss preliminary views 
and recommendations relating to the 
above evaluation. 


2:00 p.m. until the conclusion of busi¬ 
ness. The Subcommittees will meet in 
open session to hear presentations by 
representatives of the NRC Staff, and the 
Pilgrim Nuclear Power Station, Unit 1 
and will hold discussions with these 
groups pertinent to their review. 

At the conclusion of the open session, 
the Subcommittees may caucus in a brief, 
closed session to determine whether the 
matters identified in the initial closed 
session have been adequately covered and 
whether the projects are ready for re¬ 
view by the full Committee. During the 
session Subcommittee members and con¬ 
sultants will discuss their final opinions 
and recommendations on these matters. 
Upon conclusion of this caucus, the Sub¬ 
committees will meet again in brief open 
session to announce their determination. 
I have determined, in accordance with 
Subsection 10(d) of Pub. L. 92-463, that 
it is necessary to conduct the above 
closed sessions to protect the free inter¬ 
change of internal views in the final 
stages of the Subcommittees’ deliberative 
process (5 U.S.C. 552(b) (5)) and to pro¬ 
tect confidential proprietary information 
(5 U.S.C. 552(b) (4)). Separation of fac¬ 
tual material from individuals’ advice, 
opinions, and recommendations while 
closed Executive Sessions are in progress 
is considered impractical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairmen of the Subcom¬ 
mittees are empowered to conduct the 
meeting in a manner that, in their judg¬ 
ment, will facilitate the orderly conduct 
of business, including provisions to carry 
over an incompleted open session from 
one day to the next. 

With respect to public participation 
in the open portion of the meeting, the 
following requirements shall apply: 

(a) Persons wishing to submit written 
statements regarding the agenda may do 
so by providing a readily reproducible 
copy to the Subcommittees at the begin¬ 
ning of the meeting. Comments should 
be limited to safety related areas within 
the Committees’ purview. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof in time for 
consideration at this meeting. Com¬ 
ments postmarked no later than April 
27, 1976 to Mr. Elpidio Igne or Mr. J. C. 
McKinley, ACRS, NRC, Washington, DC 
20555 will normally be received in time 
to be considered at this meeting. 

Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the 
NRC Public Document Room. 1717 H St., 
N.W., Washington, DC 20555 and at the 
Plymouth Public Library, North Street, 
Plymouth, MA 02360. 

<b) Those persons wishing to make 
an oral statement at the meeting should 
make a written request to do so, identi¬ 
fying the topics and desired presentation 
time so that appropriate arrangements 
can be made. The Committees will re¬ 
ceive oral statements on topics relevant 
to the Committees’ purview at an ap¬ 
propriate time chosen by the Chairmen 
of the Subcommittees. 
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(c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairmen's ruling on requests for 
the opportunity to present oral state¬ 
ments and the time allotted therefor can 
be obtained by a prepaid telephone call 
on May 4, 1976 to the Office of the 
Executive Director of the Committee 
(telephone 202/634-1393. Attn: Mr. 
Elpidio Igne or 202/634-1371. Attn: Mr. 
J. c. McKinley) between 8:15 a.m. and 
5:00 p.m.,e.s.t. 

(d) Questions may be propounded only 
by members of the Subcommittees and 
their consultants. 

(e) The use of still, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which will not 
interfere with the conduct of the meet¬ 
ing, will be permitted both before and 
after the meeting and during any recess. 
The use of such equipment will not, how¬ 
ever, be allowed while the meeting is in 
session. 

(f) Persons with agreements or orders 
permitting access to proprietary infor¬ 
mation may attend portions of ACRS 
meetings where this material is being dis¬ 
cussed upon confirmation that such 
agreements are effective and relate to the 
material being discussed. 

The Executive Director of the ACRS 
should be informed of such an agree¬ 
ment at least three working days prior 
to the meeting so that the agreement can 
be confirmed and a determination can 
be made regarding the applicability of 
the agreement to the material that will 
be discussed during the meeting. Min¬ 
imum information provided should in¬ 
clude information regarding the date 
of the agreement, the scope of material 
included in the agreement, the project 
or projects involved, and the names and 
titles of the persons signing the agree¬ 
ment. Additional Information may be 
requested to identify the specific agree¬ 
ment involved. A copy of the executed 
agreement should be provided to Mr. 
Elpidio Igne or Mr. J. C. McKinley of the 
ACRS Office, prior to the beginning of 
the meeting. 

(g) A copy 'of the transcript of the 
open portion of the meeting will be avail¬ 
able for inspection on or after May 12, 
1976 at the NRC Public Document Room. 
1717 H St.. N.W., Washington, D.C. 
20555 and at the Plymouth Public Li¬ 
brary, North Street, Plymouth, MA 
02360. 

Copies of the minutes of the meeting 
will be made available for inspection at 
the NRC Public Document Room, 1717 
H St., N.W., Washington. D.C. 20555 
after August 5, 1976. Copies may be 
obtained upon payment of appropriate 
charges. 

Dated: April 13,1976. 

John C. Hoyle. 

Advisory Committee 
Management Officer. 

| FR Doc .76-11055 PUed 4-16-76; 8:45 am J 


ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS 

Meeting 

In accordance with the purposes of 
Section 29 and 182 b. of the Atomic En¬ 
ergy Act (42 U.S.C. 2039, 2232 b.), the 
Advisory Committee on Reactor Safe¬ 
guards Procedures Subcommittee will 
hold a meeting at 6:00 p.m. on May 5, 
1976, in Room 1010. 1717 H Street, NW. 
Washington. DC 20555. This meeting will 
be closed to the public. 

The Subcommittee will meet in closed 
Executive Session to discuss proposed 
changes to Committee policy and prac¬ 
tices including conduct of ACRS activ¬ 
ities such as the assignment and use of 
consultants, preparation and release of 
ACRS documents, improved coordination 
of ACRS-NRC Staff workload, improved 
communication between the ACRS and 
NRC Staff, and the nomination of can¬ 
didates for ACRS membership. Individ¬ 
ual members will exchange and discuss 
their personal opinions and recommen¬ 
dations regarding proposed changes in 
these procedures leading to a final rec¬ 
ommendation by the Subcommittee to 
the ACRS . 

I have determined in accordance with 
Subsection 10(d) of Public Law 92-463 
that it is necessary to hold this meeting 
in closed session, as noted, to protect the 
free exchange of opinion during the 
Committee's deliberative process (5 
U.S.C. 552(b)(5)). Separation of fac¬ 
tual information from the individual ad¬ 
vice, opinion, or recommendations of 
ACRS members is not considered prac¬ 
tical. 

Dated: April 15, 197G. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

|PR Doc.76-11267 Filed 4-16-76;8:45 amj 


ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS SUBCOMMITTEE ON 

REGULATORY GUIDES 

Meeting 

In accordance with the purposes of 
Sections 29 and 182 b. of the Atomic En¬ 
ergy Act (42 U.S.C. 2039, 2232 b.), the 
Advisory Committee on Reactor Safe¬ 
guards Subcommittee on Regulatory 
Guides will hold a meeting on May 5, 
1976 in Room 1062, 1717 H Street, N.W., 
Washington, DC 20555. Tills meeting will 
have both open and closed sessions. 

The follow'ing contsitutes that portion 
of the Subcommittee's agenda for the 
above meeting which will be open to the 
public: 

Wednesday, May 5,1976, 9:00 a.m. until 
about 11:00 a.m. The Subcommittee will 
hear presentations from the NRC Staff 
and will hold discussions with this group 
pertinent to the following items: 


<1) Revision 2 to Regulatory Guide 1.- 
14, '‘Reactor Coolent Pump Flywheel 
Integrity/' 

(2) Revision 1 to Regulatory Guide 
1.99, “Effects of Residual Elements on 
Predicted Radiation Damage." 

In connection with the above agenda 
items, the Subcommittee may hold one 
or more Executive Sessions, not open to 
the public, at approximately 8:30 a.m. 
and 11:00 a.m. to consider matters re¬ 
lated to the above review's. These sessions 
will involve an exchange of opinions and 
discussions of preliminary views and rec¬ 
ommendations of Subcommittee mem¬ 
bers and internal deliberations for the 
purpose of formulating recommenda¬ 
tions to the ACRS. 

After the above portion of the meeting 
is concluded, the Subcommittee will meet 
in closed sessions with the NRC Staff and 
any consultants at about 11:00 a.m. until 
the close of business to discuss the fol¬ 
lowing working papers: 

(1) “Floor Design Response Spectra 
Development for Seismic Design of 
Floor Supported Equipment or Com¬ 
ponents," Regulatory Guide l.XX. 

(2) “Quality Assurance Requirements 
for Packaging. Shipping, Receiving. 
Storage, and Handling of Items," Revi¬ 
sion 1, Regulatory Guide 1.38. 

(3) “Inservice Monitoring of Core Sup¬ 
port Barrel Motion via Excore Neutron 
Flux Measurements," Regulatory Guide 
1 XX 

(4) “Loose Parts Monitoring for The 
Primary System," Regulatory Guide 
l.XX. 

(5) “Design Limits, Loading Combina¬ 
tions, and Supplementary Criteria for 
Class 1 Plate and Shell Type Component 
Supports," Regulatory Guide l.XX. 

This portion of the meeting may in¬ 
clude Executive Sessions both before and 
after the closed sessions with the NRC 
Staff. 

I have determined, in accordance with 
Subsection 10(d) of Pub. L. 92-463, that 
it is necessary to conduct the above 
closed sessions to protect the free inter¬ 
change of internal views in the final 
stages of the Subcommittee's deliberative 
process and that other closed sessions 
will be held to discuss and exchange 
view's on working papers (5 U.S.C. 552 
(b)(5)). Separation of factual material 
from individuals' advice, opinions, and 
recommendations while closed Executive 
Sessions are hi progress is considered 
impractical. 

Practical considerations may dictate 
alterations hi the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting in 
a manner that, in his judgment, will 
facilitate the orderly conduct of busi¬ 
ness, including provisions to carry over 
an incompleted open session from one 
day to the next. 

With respect to public participation hi 
the open portion of the meeting, the 
following requirements shall apply: 

<a> Persons wishing to submit wTitten 
statements regarding Regulatory Guides 
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1.14 and 1.99 may do so by providing a 
readily reproducible copy to the Sub¬ 
committee at the beginning of the meet¬ 
ing. Such comments shall be based upon 
documents on file and available for pub¬ 
lic inspection at the NRC Public Docu¬ 
ment Room. 1717 H St., N.W., Wash¬ 
ington. DC 20555. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof in time for 
consideration at this meeting. Comments 
postmarked no later than April 28, 1976 
to Mr. G. R. Quittschreiber, ACRS, NRC. 
Washington, DC 20555 will normally be 
received in time to be considered at this 
meeting. 

<b) Those persons wishing to make an 
oral statement at the meeting should 
make a written request to do so. identify¬ 
ing the topics and desired presentation 
time so that appropriate arrangements 
can be made. The Committee will receive 
oral statements on topics relevant to the 
Committee’s purview* at an appropriate 
time chosen by the Chairman of the 
Subcommittee. 

(c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairman’s ruling on requests for 
the opportunity to present oral state¬ 
ments and the time allotted therefor can 
be obtained by a prepaid telephone call 
on May 4, 1976 to the Office of the Execu¬ 
tive Director of the Committee (tele¬ 
phone 202/634-1374, Attn: Mr. G. R. 
Quittschreiber) between 8:15 a.m. and 
5:00 p.m., e.s.t. 

<d) Questions may be propounded only 
by members of the Subcommittee and 
its consultants. 

(e) The use of still, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which will not 
interfere with the conduct of the meet¬ 
ing, will be permitted both before and 
after the meeting and during any re¬ 
cess. The use of such equipment will not, 
however, be allow*ed while the meeting 
Is in session. 

(f) A copy of the transcript of the 
open portion of the meeting will be avail¬ 
able for inspection on or after May 12, 
1976 at the NRC Public Document Room, 
1717 H St., N.W., Washington, DC 20555. 
Copies of the minutes of the meeting will 
be made available for inspection at the 
NRC Public Document Room, 1717 H St., 
N.W., Washington. DC 20555 after Au¬ 
gust 5, 1976. Copies may be obtained 
upon payment of appropriate charges. 

Dated: April 13, 1976. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

(FR Doc.76-11056 Piled 4-16-76:8:45 am| 


1 Dockets Nos. 60-260 and 60-251) 

FLORIDA POWER AND LIGHT CO. 

Issuance of Amendments to Facility 
Operating Licenses 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 


Commission) has issued Amendments 
Nos. 15 and 14 to Facility Operating Li¬ 
censes Nos. DPR-31 and DPR^-41, respec¬ 
tively, issued to Florida Power and Light 
Company which revised Technical Speci¬ 
fications for operation of the Turkey 
Point Nuclear Generating Units 3 and 4. 
located in Dade County, Florida. The 
amendments are effective as of the date 
of issuance. 

The amendments consists of changes 
in the Technical Specifications that 
modify the surveillance requirements for 
the emergency containment cooling fai\s. 

The application for the amendment 
complies with the standards and require¬ 
ments of the Atomic Energy Act of 1954. 
as amended (the Act), and the Commis¬ 
sion’s rules and regulations. The Com¬ 
mission has made appropriate findings as 
required by the Act and the Commission’s 
rules and regulations in 10 CFR Chap¬ 
ter I, which are set forth in the license 
amendment. Prior public notice of this 
amendment is not required since the 
amendment does not involve a significant 
hazards consideration. 

The Commission has determined that 
the issuance of this amendment w*ill not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
5 51.5(d)(4) an environmental state¬ 
ment, negative declaration or environ¬ 
mental impact appraisal need not be pre¬ 
pared in connection with issuance of this 
amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated September 20, 1974, 

(2) Amendments Nos. 15 and 14 to Li¬ 
censes Nos. DPR-31 and DPR-41 and 

(3) the Commission’s related Safety 
Evaluation. All of these items are avail¬ 
able for public inspection at the Com¬ 
mission’s Public Document Room, 1717 H 
Street N.W., Washington, D.C. and at 
the Environmental & Urban Affairs Li¬ 
brary, Florida International University, 
Miami, Florida 33199. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda. Maryland, this 12th 
day of April 1976. 

For the Nuclear Regulatory Commis¬ 
sion. 

George Lear, 

Chief. Operating Reactors 

Branch No. 3, Divisiori of Op¬ 
erating Reactors. 

[FR Doc.76-11052; Filed 4-16-76,8:45 am) 


| Docket Nos. 50-424A, 50-425A, and 50-366A) 

GEORGIA POWER CO. 

Receipt of Attorney General’s Advice and 
Time for Filing of Petitions To Intervene 
on Antitrust Matters 

The Commission has received, pursu¬ 
ant to section 105c of the Atomic Energy 
Act of 1954, as amended, the following 
additional advice from the Attorney 
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General of the United States, dated 
April 9,1976: 

“You have requested our advice pur¬ 
suant to the provisions of Section 105c. 
of the Atomic Energy Act of 1954, as 
amended, in regard to amendments to 
the applications in the above-cited dock¬ 
ets. which would expand the ownership 
of the units to include Oglethorpe Elec¬ 
tric Membership Corporation (Ogle¬ 
thorpe) , Municipal Electric Authority of 
Georgia (MEAB>, and the City of Dalton, 
Georgia. 

“You w*ill recall that the Department 
of Justice initially recommended an anti¬ 
trust hearing with respect to these appli¬ 
cations (Department’s letter of August 2, 
1972. concerning the Hatch unit: and 
letter of May P, 1973, concerning the 
Vogtle units). Subsequent to our rendi¬ 
tion of such advice, Georgia Power Com¬ 
pany. the intervenors, your predecessor 
Commission’s Staff and representatives 
of the Department of Justice negotiated 
license conditions which, in our opinion, 
obviated the necessity of continuing the 
antitrust hearing proceedings. As a re¬ 
sult, we concluded, in our May 1, 1974. 
letter to your predecessor Commission, 
‘In our opinion the commitments should 
provide competitors and potential com¬ 
petitors of [Georgia Powder Company) 
with competitive, alternative power sup¬ 
ply sources, and should enable them to 
effectively compete with Georgia Power.’ 
The pending amendments are the frui¬ 
tion of negotiations between Georgia 
Power Company and other systems 
which were commenced pursuant to the 
license conditions. The pending amend¬ 
ments to the applications provided for 
participation by the other systems in the 
Hatch unit and Vogtle units. 

“The systems which will become part 
owmers of the instant units if the pro¬ 
posed amendments are approved by the 
Commission are with minor difference 
the intervenors in the antitrust proceed¬ 
ing wdiich resulted from our initial ad¬ 
vice letters. MEAG was created pursuant 
to a law passed in 1975 by the State Leg¬ 
islature of Georgia. 1 * Its membership con¬ 
sists of 48 political subdivisions in Geor¬ 
gia. including the Crisp County Pow*er 
Commission, all of which were interve¬ 
nors in the antitrust proceeding." Ogle¬ 
thorpe was incorporated in August, 1974, 
and is presently composed of 39 distribu¬ 
tion cooperatives located in the State of 
Georgia. 3 

“Membership in MAEG is open to any 
political subdivision owning and operat¬ 
ing an electrical distribution system in 
Georgia on the date the law w r as passed.' 


1 1975 Session of the General Assembly of 
the State of Georgia, 1 Ga. L. 1975, p 197 
et seq.; Ga. Code Ann. Section 34B-401. et 
seq. 

"The municipal systems participated as a 
unit through the Georgia Municipal Associa¬ 
tion; Crisp County Power Commission inter¬ 
vened individually. Two municipal systems 
which were members of intervenor Georgia 
Municipal Association chose not to partic¬ 
ipate in MEAG. 

3 One cooperative, Okefenoke Rural Elec¬ 
tric Membership Corporation, renders service 
in both Georgia and Florida. 

• Georgia Code Ann. Section 34B-427. 
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Membership in Oglethorpe is open to any 
electric membership corporation orga¬ 
nized under the Electric Membership 
Corporation Act of Georgia. 5 State law 
and the Bylaws of Oglethorpe set objec¬ 
tive membership requirements. It thus ap¬ 
pears that any existing electric system 
owned by a political subdivision of the 
State of Georgia interested in partic- 
ipanting in MEAG has been afforded a 
reasonable opportunity to join that en¬ 
tity and. likewise, that any interested 
Georgia electric cooperative has had the 
opportunity to join Oglethorpe. Further¬ 
more, representatives of MEAG and of 
Oglethorpe have stated that all such 
distribution systems which have ex¬ 
pressed an interest in participating have 
become members. 

We note also that small electric sys¬ 
tems were given the opportunity to par¬ 
ticipate directly in the instant nuclear 
units, rather than through MEAG or 
Oglethorpe; the City of Dalton chose to 
accept this opportunity. 

“MEAG and Oglethorpe, in addition to 
the purchase of ownership in the Hatch 
unit and Vogtle units, will purchase par¬ 
tial ownership of and the use of the high 
voltage transmission grid previously 
owned and controlled exclusively by the 
Georgia Power Company. As a result, 
they w'ill have the capability of entering 
into bulk power supply arrangements 
with other electric systems. In addition, 
this immediate access to the transmis¬ 
sion grid will provide alternative sources 
for wheeling arrangements for electric 
systems in Georgia. 

“In our opinion, the addition of MEAG, 
Oglethorpe and the City of Dalton as 
partial owners of the Hatch unit and the 
Vogtle units will not create or maintain 
a situation inconsistent with the anti¬ 
trust laws.” 

Any person whose interest may be af¬ 
fected by this proceeding may, pursuant 
to section 2.714 of the Commission’s 
“Rules of Practice”, 10 CFR Part 2, file a 
petition for leave to intervene and re¬ 
quest a hearing on the antitrust aspects 
of the application. Petitions for leave to 
intervene and requests for hearing shall 
be filed by May 19,1976, either (1) by de¬ 
livery to the NRC Docketing and Service 
Section at 1717 H Street, NW, Washing¬ 
ton, D.C. or (2) by mail or telegram ad¬ 
dressed to the Secretary, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, ATTN: Docketing and Serv¬ 
ice Section. 


For the Nuclear Regulatory Commis¬ 
sion. 


David Pentn. 

Acting Chief. Antitrust and In¬ 
demnity Group. Nuclear Re¬ 
actor Regulation. 


|FR Doc.76-11269 Filed 4-16-76:8:45 am] 


c Bylaws of Oglethorpe Electric Member¬ 
ship Corporation, Article 2. Section 1 (filed 
with the Rural Electric Administration in 
August. 1974). Distribution cooperatives are 
organized under the Electric Membership 
Corporation Act, Georgia Laws of 1937. page 
644, et seq.; Ga. Code Ann., Section 34E-1. 
et seq. 


[Docket No. 50-336] 

NORTHEAST NUCLEAR ENERGY CO. # 

ET AL 

Issuance of Amendment to Facility 
Operating License 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission) has issued Amendment No. 
9 to Facility Operating License No. DPR- 
65 issued to Northeast Nuclear Energy 
Company, The Connecticut Light and 
Power Company, The Hartford Electric 
Light Company, and Western Massachu¬ 
setts Electric Company, which revised 
Technical Specifications for operation of 
the Millstone Nuclear Power Station, 
Unit 2, located in the Town of Waterford, 
Connecticut. The amendment is effective 
as of its date of issuance. 

The amendment consists of changes 
in the Technical Specifications that will 
(1) decrease the setpoint for reactor trip 
due to “Loss of Turbine Hydraulic Fluid 
Pressure-Low” from greater than or 
equal to 1100 psig to greater than or 
equal to 500 psig. (2) clarify the Surveil¬ 
lance Requirements for the Reactor Pro¬ 
tective System “Power Level-High, Nu¬ 
clear Power”, (3) extend the effective 
date for the completion of shoreline pro¬ 
tection from March 31, 1976 to June 15. 
1976, (4) change an administrative pro¬ 
cedure, and (5) allow bypass of the re¬ 
actor trip function of the Reactor Pro¬ 
tective System for “Rate of Change of 
Power-High” above 12% reactor power. 

The applications for the amendment 
complies with the standards and require¬ 
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis¬ 
sion’s rules and regulations. The Com¬ 
mission has made appropriate findings 
as required by the Act and the Commis¬ 
sion’s rules and regulations in 10 CFR 
Chapter I, which are set forth in the li¬ 
cense amendment. Prior public notice of 
this amendment is not required since the 
amendment does not involve a significant 
hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environm ental 
impact and that pursuant to 10 CFR 
§51.5<d)(4) an environmental state¬ 
ment, negative declaration or environ¬ 
mental impact appraisal need not be pre¬ 
pared in connection with issuance of this 
amendment. 

For further details with respect to this 
action, see (1) the applications for 
amendment dated February 10, 1976, 
February 17,1976. and March 3,1976, (2) 
Amendment No. 9 to License No. DPR-65, 
and (3) the Commission’s related Safety 
Evaluation. All of these items are avail¬ 
able for public inspection at the Commis¬ 
sion’s Public Document Room, 1717 H 
Street, N.W., Washington, D.C. and at 
the Waterford Public Library, Rope 
Ferry Road, Route 156, Waterford, 
Connecticut 06385. 

A copy of items (2) and (3; may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission. 
Washington, D.C. 20555, Attention: Di¬ 
rector. Division of Operating Reactors. 


Dated at Bethcsda. Maryland, this 31 
day of March, 1976. 

Nuclear Regulatory 
Commission, 

George Lear, 

Chief, Operating Reactors 
Branch No. 3, Division of Op¬ 
erating Reactors. 

|FR Doc.76-11051 FUed 4-16-76.8:45 am] 


[Docket Nos. STN 50-553 and STN 50-554] 


TENNESSEE VALLEY AUTHORITY; PHIPPS 

BEND NUCLEAR PLANT. UNITS 1 & 2 

Availability of Applicant’s Environmental 
Report 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the regula¬ 
tions of the Commission in 10 CFR Part 
51, the Tennessee Valley Authority has 
filed an environmental report, dated 
March 30, 1976, in support of their ap¬ 
plication to construct and operate the 
Phipps Bend Nuclear Plant, Units 1 & 2, 
in Hawkins County, Tennessee. The re¬ 
port, which discusses environmental con¬ 
siderations related to the construction 
and operation of the proposed facility is 
available for public inspection at the 
Commission’s Public Document Room. 
1717 H Street, N.W., Washington, D.C. 
20555 and at the Kingsport Public Li¬ 
brary, Broad and New Streets, Kingsport. 
Tennessee. Copies of the report are also 
being made available at the Office of 
Urban and Federal Affairs, 108 Parkway 
Towers, 404 James Robertson Parkway. 
Nashville, Tennessee, and at the First 
Tennessee-Virginia Development Dis¬ 
trict, Eastern Tennessee State University, 
Johnson City, Tennessee. 

After the environmental report has 
been analyzed by the Site Safety and En¬ 
vironmental Analysis staff, a draft en¬ 
vironmental statement will be prepared. 
Upon preparation of the draft environ¬ 
mental statement, the Commission will, 
among other things, cause to be pub¬ 
lished in the Federal Register a sum¬ 
mary notice of availability of the draft 
statement, with a request for comments 
from interested persons on the draft 
statement. The summary notice will also 
contain a statement to the effect that 
comments of Federal agencies and State 
and local officials will be made available 
when received. Upon consideration of 
comments submitted with respect to the 
draft environmental statement, the staff 
will prepare a final environmental state¬ 
ment, the availability of which will be 
published in the Federal Register. 

Dated at Rockville. Maryland, this 
12th day of April, 1976. 


For the Nuclear Regulatory Commis 


sion. 


Wm. H. Regan, Jr., 
Chief, Environmental Projects 
Branch 3. Division of Site 
Safety and Environmental 
Analysis . 


[FR Doc.76-11057 FUed 4-16-76:8:45 am] 
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(Docket Nos. 50 338 and 50-339) 

VIRGINIA ELECTRIC AND POWER CO. 
(NORTH ANNA POWER STATION, UNITS 
1 AND 2) 

Issuance of Amendments to Construction 
Permits 


Notice is hereby given that pursuant to 
the Atomic Safety and Licensing Board's 
Partial Initial Decision dated October 30, 

1974. Initial Decision dated December 5, 

1975, and Order dated January 6, 1976, 
the Nuclear Regulatory Commission has 
issued Amendment No. 3 to Construction 
Permit No. CPPRr-77 and Amendment 
No. 3 to Construction Permit No. CPPR- 
78 issued to the Virginia Electric and 
Power Company for construction of the 
North Anna Power Station, Units 1 and 
2 located in Louisa County, Virginia. The 
Board’s Decisions and Order authorize 
the addition of certain conditions to the 
construction permits for the protection 
of the environment. 

The Director of Nuclear Reactor Reg¬ 
ulation lias found that the provisions of 
the amendments comply with the re¬ 
quirements of the Atomic Energy Act of 
1954, as amended, and the Commission’s 
regulations published in 10 CFR Chapter 
I and has concluded that the issuance of 
(he amendments will not be inimical to 
the common defense and security or to 
(he health and safety of the public. 

A copy of the (1) Partial Initial Deci¬ 
sion dated October 30, 1974, (2) Initial 
Decision dated December 5, 1975, (3) 
Order dated January 6, 1976, (4) 

Amendment No. 3 to Construction Per¬ 
mit No. CPPR-77, (5) Amendment No. 3 
to Construction Permit No. CPPR-78, and 
other related documents are available 
for public inspection at the Commission’s 
Public Document Room, 1717 H Street, 
N.W., Washington, D.C., at the Office of 
the County Administrator, Board of 
Supervisors, Louisa County Courthouse, 
Louisa County Courthouse, Louisa, Vir¬ 
ginia, and at the Alderman Library, 
Manuscripts Department, University of 
Virginia, Charlottesville, Virginia. A 
copy of items (1), (2). (3), (4) and (5) 
may be obtained by writing the U.S. Nu¬ 
clear Regulatory Commission, Washing¬ 
ton, D.C. 20555, Attention: Director, 
Division of Project Management. 

Dated at Bethesda, Maryland this 9th 
clay of April, 1976. 


For the Nuclear Regulatory Commis¬ 
sion. 


D. B. Vassallo, 

Chief , Light Water Reactors 
Branch No. 5, Division of Proj¬ 
ect Management. 


|FR Doc.76-11053 Filed 4r-16-76; 8:46 omj 


OFFICE OF MANAGEMENT AND 
BUDGET 

LIST OF REQUESTS 
Clearance of Reports 

The following is a list of requests for 
clearance of reports intended for use in 
collecting information from the public 
received by the Office of Management 


and Budget on 04/13/76 (44 USC 3509). 
The purpose of publishing this list in the 
Federal Register is to inform the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number(s), 
if applicable; the frequency with which 
the information is proposed to be col¬ 
lected; the name of the reviewer of re¬ 
viewing division within OMB, and an 
indication of who will be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice thru the 
release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Manage¬ 
ment and Budget, Washington, D.C. 
20503 1202-395-4529), or from the re¬ 
viewer listed. 

New Forms 

DEPARTMENT OF COMMERCE 

Bureau of Census: Population & Housing 
Census Forms—National Content Test 
(1980 Census Pretest), DO-2, DG-1, single¬ 
time, retired CPS panels, George Hall, 
396-6140. 

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 

Center for Disease Control: Human Health 
Consequences of Polybrominated Biphenyls 
(PBBS) Contamination of Farms In Michi¬ 
gan, other (see 8F-83), Families Exposed To 
PBB-contamlnated farm prod, in Mich., 
Richard Eisinger, 305-6140. 

Revisions 

DEPARTMENT OF AGRICULTURE 

Statistical Reporting Service: Fruit Process¬ 
ing Inquiries (receipts and prices), an¬ 
nually, fruit processors, Hulett, D. T., 
395-4730. 

Extensions 

ENERCY RESEARCH AND DEVELOPMENT 
ADMINISTRATION 

Annual Survey—Uranium Exploration and 
Surface Drilling Costs and Anticipated 
Expenditures, annually, larger firms en¬ 
gaged In exploring for uranium, Marsha 
Traynham, 395-4529. 

Phillip D. Larsen, 
Budget and Management Officer . 
|FR Doc.76-11286 Filed 4-16-76:8:45 ain| 

SECURITIES AND EXCHANGE 
COMMISSION 

| Release No. 34-12334 File No. 
SR-Amex—76-12 J 

AMERICAN STOCK EXCHANGE, INC. 

» 

Self-Regulatory Organizations 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s<b) (1), as amended by Pub. L. 
No. 94-29, § 16 (June 4, 1975), notice Is 
hereby given that on March 25, 1970, the 
above-mentioned self-regulatory organl- 


Statement by Amex of the Terms of 
Substance of the Proposed Rule 
Changes 

The American Stock Exchange, Inc. 
(“Amex”) pursuant to Rule 19b-4 of the 
Securities Exchange Act of 1934 (the 
“Act”) hereby proposes to expand its op¬ 
tions program with respect to the num¬ 
ber of underlying stocks on which it could 
approve call options trading from the 
current number of 60 options classes to 
100 call options classes. 

The Options Committee, a duly au¬ 
thorized committee of the Exchange and 
the Exchange’s Board of Governors have 
approved the expansion of the options 
program by the addition of 40 new call 
options classes. 

STATEMENT BY AMEX OF BASIS AND PURPOSE 

The purpose of tills filing (which is 
deemed to be a rule change) is to author¬ 
ize the Exchange to add 40 new call op¬ 
tions classes as part of the continued or¬ 
derly expansion of its options program. 
It is anticipated that the Exchange would 
add these classes at a rate of approxi¬ 
mately five (5) options per month con¬ 
current with careful evaluation of the 
program as it continues to expand. 

The proposal to increase the number 
of options classes available for trading 
on the Amex relates to the Amex’s 
capacity to carry out the purposes of the 
Act, to provide the public with a wider 
range of investment opportunities, and 
to comply and to enforce compli¬ 
ance by its members and persons as¬ 
sociated with its members, with the Act 
and the rules and regulations thereunder. 

In its December 19, 1974 release which 
declared effective the plan of the Amex 
to begin options trading on the Exchange 
with an initial listing of 20 options 
classes (Exchange Act Release No. 
1114), the Commission stated that it 
had found the Amex’s plan necessary and 
appropriate in the public interest and 
for the protection of investors. More¬ 
over, the release stated: “As experience 
is gained and the system enlarged, the 
Exchange expects, with Commission au¬ 
thorization, to increase the number of 
underlying stocks for options trading.” 

In this connection, during 1975 the 
Amex twice requested permission—and 
the Commission twice granted approval— 
to expand the Exchange's options pro¬ 
gram. At present, the Amex is authorized 
to trade a total of 60 options classes. 
The Exchange has demonstrated that 
its operational capabilities and capacities 
are clearly able to meet the demand of 
a broadened and growing market and 
that a further continuing, orderly ex¬ 
pansion is important to the Amex, its 
member firms and public investors. 

The performance and capability of the 
Amex options program is evidence by 
tlie fact that for the year 1975 average 
daily trading volume was 14,346 con¬ 
tracts. For the first two months of 1976, 
with 13 additional option classes ad- 


zation filed with the Securities and Ex- mitted to trading and coupled with 
change Commission proposed rule higher volume activity in the underlying 
changes as follows: stocks, Amex average daily options vol- 
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ume rose to 41,170 contracts in January, 
and 45.208 contracts in February. 

Public participation in the Amex 
market continued its rising trend, reach¬ 
ing 64% in February, compared with 
60% in January, and 51% in December. 
1975. Additionally, open interest in 
Amex traded options, which has been 
increasing on an overall basis, amounted 
to 584,427 contracts at the end of Feb¬ 
ruary. 1976. 

As part of a long-range program to 
strengthen and expand the Amex options 
market, the Exchange membership re¬ 
cently approved a plan to offer for sale 
200 Options Principal Memberships 
(“OPM’s”). This plan is presently await¬ 
ing final Commission approval. Since 
OPM’s may only trade in options on a 
proprietary basis and are subject to the 
affirmative obligations of Rule 958. the 
Exchange believes that these members 
will add a new dimension to the options 
program—providing the public with the 
best features of the specialist system, 
with its public order protection and af¬ 
firmative responsibilities, on the one 
hand, and the advantages of multiple 
market makers on the other. 

As the Amex options program under¬ 
went its most recent expansion from 40 
underlying stocks, the Exchange also 
made significant additions to its own 
staff, enhanced its operational capabili¬ 
ties and has monitored the increased 
activities of members and member firm 
floor personnel. To meet increased vol¬ 
ume demands on the trading floor, the 
Exchange added 17 new reporters with 8 
additional reporters in training; similar¬ 
ly. specialists and member firms have 
made commitments to hiring additional 
floor and operations personnel. 

Operationally, on March 19, 1976. the 
Exchange instituted a new method for 
inputting rejected trades. This repre¬ 
sents a major modification to the option 
comparison system and is intended to 
streamline and simplify trade input by 
member firms. In April, 1976, the Ex¬ 
change expects to introduce automated 
procedures for monitoring the perform¬ 
ance of specialists and Registered Trad¬ 
ers with respect to their operations 
transactions. On June 1. 1976. the Ex¬ 
change plans to introduce major modif¬ 
ications to its market data system for 
reporting trades to the option tape. This 
will facilitate a more efficient method 
for reporting option transactions and 
will thus benefit members, member firms 
and public investors. Also in June, the 
Exchange’s online market surveillance 
program for options is expected to be¬ 
come fully automated to provide the 
rapid retrieval of information concern¬ 
ing such matters as restricted options, 
block trades and unusual price move¬ 
ments in options dealt in on the Ex¬ 
change. Tliis automation project will 
further enhance the Exchange’s ability 
to provide an effective, timely and de¬ 
tailed regulatory program. 

The Amex intends to add the 40 addi¬ 
tional options classes requested in an 
orderly and gradual fashion—at the rate 
of approximately 5 a month—as it has 


done with respect to its previous expan¬ 
sion programs. 

Based on the foregoing, the Amex be¬ 
lieves that its expansion request is con¬ 
sistent with the protection of investors 
and the public interest in light of its 
trading and operations systems which 
have proven themselves to be highly 
efficient. 

In discussing the orderly expansion of 
its options program w T ith members and 
representatives of member organizations 
(no written comments were received), 
the Exchange has determined that the 
addition of 40 new options classes would 
benefit the Exchange, its members and 
the investing public, and would not im¬ 
pose any operational burdens on the Ex¬ 
change, the securities industry or the 
Options Clearing Corporation. 

The Exchange has determined that 
the addition of 40 new call option classes 
does not impose any burden on competi¬ 
tion. 

Within thirty-five <35 > days of the 
date of this publication or within such 
longer period (i) as the Commission may 
designate up to 90 days of such date if 
it finds such longer period to be appro¬ 
priate and publishes its reasons for so 
finding or (ii) as to which the above- 
mentioned self-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

<B) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, view's and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file six copies thereof with the Secretary 
of the Commission. Securities and Ex¬ 
change Commission, 500 North Capitol 
Street. Washington, D.C. 20549. Copies 
of the filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room. 1100 L 
Street. N.W., Washington, D.C. Copies of 
such filing will also be available for in¬ 
spection and copying at the principal of¬ 
fice of the above-mentioned self-regula¬ 
tory organization. All submissions should 
refer the file number referenced in the 
caption above and should be submitted 
on or before May 19. 1976. 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

f seal 1 George A. Fitzsimmons. 

Secretary. 

April 12, 1976. 

(FR Doc.76-12339 Filed 4-16-76:8:45 am] 


[File No. 500-11 

BEEFSTEAK CHARLIE'S, INC. 
Suspension of Trading 

April 9. 1976. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the securities of 
Beefsteak Charlie’s Inc. (formerly Steak 


& Brew. Inc.) being traded on a national 
securities exchange or otherwise is re¬ 
quired in the public interest and for the 
protection of investors: 

Therefore, pursuant to Section 12«k) 
of the Securities Exchange Act of 1934. 
trading in such securities on a national 
securities exchange or otherwise is sus¬ 
pended. for the period from 10:55 a.m. 
(e.s.t.) on April 9. 1976 through April 18, 
1976. 

By the Commission. 

[ seal 1 Shirley E. Hollis. 

Assistant Secretary. 

|FR Doc.76-11230 Filed 4-16-76:8:45 am| 


170-5835| 

COLUMBIA GAS SYSTEM, INC. 

Proposed Issuance and Sale of Short-Term 
Notes to Banks and to Dealers in Com¬ 
mercial Paper and Exception From 
Competitive Bidding 

April 12, 1976. 

In the Matter of The Columbia Gas 
System, Inc., 20 Montchanin Road. Wil¬ 
mington, Delaware 19807. 

Notice is hereby given that The Colum¬ 
bia Gas System. Inc. (“Columbia”), a 
registered holding company, has filed an 
application and an amendment thereto 
with this Commission pursuant to the 
Public Utility Holding Company Act of 
1935 (“Act”), designating Section 6<b> 
of the Act and Rule 50<a)(5> promul¬ 
gated thereunder regarding the follow¬ 
ing proposed transactions. All interested 
persons are referred to the application, 
which is summarized below, for a com¬ 
plete statement of the proposed trans¬ 
actions. 

Columbia requests that the exemption 
from the provisions Of Section 6<a> of 
the Act afforded to it by the first sen¬ 
tence of Section 6(b). relating to the 
issue and sale of short-term notes, be 
increased through May 31. 1977, from 
5% to approximately 17% of the prin¬ 
cipal amount and par value of the other 
securities of Columbia then outstanding 
in order to permit Columbia to have out¬ 
standing up to $300,000,000 principal 
amount of proposed short-term notes, 
consisting of bank notes and commer¬ 
cial paper. Generally. Columbia will 
make the proceeds from the sale of these 
notes available to its subsidiary com¬ 
panies for construction, for the purchase 
of underground storage gas during the 
summer months, for other miscellane¬ 
ous inventories, and for other short-term 
requirements, in accordance with the 
terms of Columbia’s filing for intra¬ 
system financing (File No. 70-5834>. 

Columbia proposes to issue and sell 
commercial paper to one or more dealers, 
and it w f ill continue to do so as long as 
the effective interest rate is less than the 
effective interest cbst which Columbia 
would have to pay to banks for an equiv¬ 
alent amount of funds as of the date of 
borrowing, except that, in order to obtain 
maximum flexibility, commercial paper 
may be issued with a maturity of not 
more than 60 days from the date of issue 
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with an effective interest cost in excess of 
such effective interest cost on bank bor¬ 
rowings. 

The commercial paper will be in the 
form of promissory notes with maturities 
not to exceed 270 days and will not be 
prepayable prior to maturity. The ac¬ 
tual maturities will be determined by 
market conditions, effective interest cost 
to Columbia, and Columbia’s anticipated 
cash requirements at the time of issue. 
The commercial paper notes will be is¬ 
sued in denominations of not less than 
$50,000 and not more than $5,000,000 and 
will be sold at a discount which will be 
not in excess of the discount rate per an¬ 
num prevailing at the date of issuance 
for commercial paper of the particular 
maturity and rating. 

It is stated that no commission or fee 
will be payable in connection with the is¬ 
sue and sale of the commercial paper 
notes. Each dealer, as principal, will re¬ 
offer such notes at a discount rate of % 
of 1% per annum less than the discount 
rate to Columbia. The reoffering will be 
made to not more than an aggregate of 
200 customers of the dealers, such cus¬ 
tomers to be identified and designated in 
lists (non-public) prepared in advance. 
No additions will be made to the cus¬ 
tomer lists, which will consist of insti¬ 
tutional investors. It is expected that 
Columbia’s commercial paper notes will 
be held by customers to maturity, but, 
if they wish to resell prior thereto, the 
applicable dealer, pursuant to a repur¬ 
chase agreement, will repurchase the 
notes and reoffer the same to others in 
its specified group of customers. 

Columbia requests exception from the 
competitive bidding requirements of Rule 
50 for the proposed issue and sale of its 
commercial paper. In support of this re¬ 
quest. Columbia states that the proposed 
commercial paper notes will have a ma¬ 
turity of nine months or less, that it is 
not practical to invite competitive bids 
for commercial paper, and that current 
rates for commercial paper for such 
prime borrowers as Columbia are pub¬ 
lished daily in financial publications. 

Columbia proposes that up to $190,000, 
000 of the proposed $300,000,000 of short¬ 
term borrowings may be in the form of 
short-term bank notes, issued from time 
to time in accordance with a proposed 
credit-line agreement with participat¬ 
ing banks. A list of such banks is to be 
filed by amendment. The notes are to be 
repaid on or before the maturity date 
thereof, May 31, 1977, wtih cash gen¬ 
erated from operations. The bank loans 
will bear interest at the minimum com¬ 
mercial lending rate in effect from time 
to time at Morgan Guaranty Trust Com¬ 
pany of New York and will be prepayable, 
in whole or in part, without penalty. 

It is stated, that although the banks 
have not required that Columbia main¬ 
tain minimum compensating balances, it 
has been a policy of Columbia, in con¬ 
nection with certain of the bank loans, to 
maintain an average of 20% compensat¬ 
ing balances on loans outstanding and 
10% of unused credit lines. On this basis, 
the effective cost of the bank borrowings 


< based in a prime rate of 6%%) w r ould 
be 8.44% per annum. 

The expenses to be paid by Columbia 
in connection with the proposed trans¬ 
action are estimated at $6,400. Columbia 
has also requested that authority be 
granted to file certificates under Rule 24 
with respect to the proposed transactions 
on a quarterly basis. 

The application states that no State 
commission and no Federal commission, 
other than this Commission, has juris¬ 
diction over the proposed transactions. 

Notice is further given that any inter¬ 
ested person may, not later than May 6, 
1976, request in writing that a hearing 
be held on such matters, stating the na¬ 
ture of his interest, the reasons for such 
request, and the issues of fact or law 
raised by the filing which he desires to 
controvert; or he may request that he 
be notified if the Commission should 
order a hearing thereon. Any such re¬ 
quest should be addressed: Secretary, 
Securities and Exchange Commission. 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
by mail upon the applicant at the above- 
stated address, and proof of service (by 
affidavit or, in case of an attorney at 
law, by certificate) should be filed with 
the request. At any time after said date, 
the application, as amended or as it may 
be further amended, may be granted as 
provided in Rule 23 of the General Rules 
and Regulations promulgated under the 
Act, or the Commission may grant ex¬ 
emption from such rules as provided in 
Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. 
Persons who request a hearing or advice 
as to whether a hearing is ordered will 
receive any notices and orders issued hi 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal] Shirley E. Hollis, 

Assistant Secretary. 

|FR Doc.76-11231 Piled 4-16-76;8:45 nm) 


170-58301 

COLUMBIA GAS SYSTEM, INC. 

Proposed Issue and Sale of Debentures at 
Competitive Bidding 

April 12, 1976. 

In the Matter of The Columbia Gas 
System, Inc., 20 Montchanin R., Wil¬ 
mington. Del. 19807. 

Notice is hereby given that The 
Columbia Gas System, Inc. (“Colum¬ 
bia”) , a registered holding company, has 
filed a declaration with this Commission 
pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), desig¬ 
nating Sections 6(a) and 7 of the Act 
and Rule 50 promulgated thereunder as 
applicable to the following proposed 
transaction. All interested persons are 
referred to the declaration, which is 
summarized below, for a complete state¬ 
ment of the proposed transaction. 


Columbia proposes to issue and sell, 
subject to the competitive bidding re¬ 
quirements of Rule 50 under the Act, up 
to $75,000,000 principal amount of—% 
debentures due May 1996. The interest 
rate of the debentures (which shall be 
a multiple of Vs of 1%) and the price, 
exclusive of accrued interest, to be paid 
to Columbia (which shall be not less 
than 98*4% nor more than 101*4% of 
the principal amount thereof), will be 
determined by the competitive bidding. 
The debentures will be issued under an 
Indenture between Columbia and Mor¬ 
gan Guaranty Trust Company of New 
York, Trustee, dated as of June 1, 1961, 
as heretofore supplemented by various 
indentures and as to be further supple¬ 
mented by a Twenty-Fifth Supplemental 
Indenture to be dated as of May 1, 1976. 

The supplemental indenture will pro¬ 
hibit redemption of any of the deben¬ 
tures prior to May 1, 1981, directly or 
indirectly, with borrowed funds, or in 
anticipation of funds to be borrowed, 
having an effective annual interest cost 
to Columbia of less than the effective an¬ 
nual interest cost of the debentures to 
Columbia. The proposed debentures will 
be subject to a sinking fund providing 
for retirement of $70,500,000 (94%) 
thereof prior to maturity through an¬ 
nual payments of $4,700,000 commenc¬ 
ing in 1981. Columbia will also have the 
noncumulative option to redeem on any 
sinking fund day, at the then current 
sinking fund redemption price, not more 
than $4,700,000 principal amount of the 
debentures. 

The net proceeds from the sale of the 
debentures will be added to the general 
funds of Columbia and, together with 
other funds then available and funds 
thereafter to be generated from opera¬ 
tions, will be used by Columbia to fi¬ 
nance, among other things, the re¬ 
mainder of the 1976 capital expenditures 
program of Columbia’s subsidiary com¬ 
panies. which involves expenditures of 
approximately $330,000,000. The capital 
expenditures program includes additions 
and improvements to the properties of 
the Columbia system necessary to ex¬ 
plore for. produce, receive, transport, 
store, and distribute the quantities of gas 
required by the system’s customers. 

It is stated that no State commission 
and no Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transactions. A statement 
of the fees, commissions, and expenses 
related to the proposed transaction w r ill 
be filed by amendment. 

Notice is further given that any inter¬ 
ested person may, not later than May 6, 
1976, request in writing that a hearing 
be held on such matter, stating the na¬ 
ture of his interest, the reasons for such 
request, and the issue of fact or law 
raised by said declaration which he de¬ 
sires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary. 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
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by mail (air mail if the person being 
served is located more than 500 miles 
from the point of mailing) upon the 
declarant at the above-stated address, 
and proof of service (by affidavit or. in 
case of an attorney at law. by certificate) 
should be filed with the request. At any 
time after said date, the declaration, as 
filed or as it may be amended, may be 
permitted to become effective as pro¬ 
vided in Rule 23 of the General Rules 
and Regulations promulgated under the 
Act, or the Commission may grant ex¬ 
emption from its rules as provided in 
Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. 
Persons who request a hearing or advice 
as to whether a hearing is ordered will 
receive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal 1 Shirley E. Hollis, 

Assistant Secretary . 

|FR Doc.76 11232 Filed 4-16-76;8:45 am] 


(70-5293) 

CONSOLIDATED NATURAL GAS CO. ET AL. 

Post-Effective Amendment Requesting Ex¬ 
ception From Consolidated Tax Alloca¬ 
tion Provisions 

April 12,1976. 

In the matter of Consolidated Natural 
Gas Company, 30 Rockefeller Plaza, New 
York, New York 10020, and CNG Devel¬ 
opment Company, Ltd., CNG Producing 
Company, 445 West Main Street, Clarks¬ 
burg, West Virginia 26301. 

Notice is hereby given that Consolid- 
dated Natural Gas Company (“Consoli¬ 
dated”), a registered holding company, 
and its subsidiary companies have filed 
a post-effective amendment in this pro¬ 
ceeding. relating to their joint declara¬ 
tion heretofore filed with this Commis¬ 
sion pursuant to Sections 12(b) and 12(f) 
of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 45 promul¬ 
gated thereunder. All interested persons 
are referred to said declaration as so 
amended for a complete statement of the 
proposed transactions, which are sum¬ 
marized below. 

Consolidated and its subsidiary com¬ 
panies join annually in filing a consoli¬ 
dated federal income tax return. By or¬ 
der dated February 6. 1973 in this pro¬ 
ceeding (HCAR No. 17875), Consolidat¬ 
ed, pursuant to subparagraph (a) of 
Rule 45 under the Act, was granted au¬ 
thorization for the years 1972 and 1973 
to allocate the group’s consolidated in¬ 
come tax liabilities in a manner differing 
in certain respects from that which is 
prescribed by subparagraph (b)(6) of 
Rule 45. By order dated May 30, 1974 in 
this proceeding (HCAR No. 18428). such 
authorization was extended to the years 
1974 and 1975 based on the finding that 
the factors which gave rise to the origi¬ 
nal authorization were expected to con¬ 
tinue to affect Consolidated’s tax situa¬ 


tion for at least two additional years. In 
the instant post-effective amendment it 
is stated that the factors which gave rise 
to the authorization previously requested 
for the tax years 1972 through 1975 are 
expected to be operative for the years 
1976 and 1977, and the Commission is 
requested to extend that authorization 
so as to cover those latter years. The au¬ 
thorizations of February 6, 1973 and 
May 30, 1974 and the requested exten¬ 
sion thereof involve the operations of 
two of Consolidated’s exploration and 
development subsidiaries, CNG Develop¬ 
ment Company, Ltd. (“CNG Ltd.”) and 
CNG Producing Company <“CNG Pro¬ 
ducing”). CNG Ltd., an Alberta (Can¬ 
ada) corporation, and CNG Producing, 
a Delaware corporation, were organized 
in 1972 for the purpose of engaging in 
the exploration and development of nat¬ 
ural gas reserves in Canada, as part of 
the system’s overall program to augment 
its future gas supplies. (See HCAR Nos. 
17559 and 17813, issued May 1, 1972 and 
December 19, 1972. respectively.) In ad¬ 
dition to its Canadian operations. CNG 
Producing has also acquired interests in 
domestic oil and gas acreage located in 
the Gulf of Mexico, for the development 
of additional domestic supplies. (See 
HCAR No. 18085, September 6. 1973.) 

The reasons for departing from the 
tax allocation prescription of Rule 45<b> 
(6) were set forth in some detail in said 
order of February 6, 1973. Briefly re¬ 
stated, these are that the exploration 
and development activities of CNG Ltd. 
and CNG Producing require substantial 
investments of capital; that it takes sev¬ 
eral years before newly discovered gas 
reserves can be developed, produced, and 
brought to market; that during the 
lengthy development period the comna- 
nies incur tax losses which are included 
in the consolidated tax returns and re¬ 
sult in sizable reductions in the consoli¬ 
dated tax liabilities; that under the tax 
allocation prescription of Rule 45<b> (6) 
these tax savings would flow to other 
companies in the consolidated group and 
would thus be rendered unavailable to 
CNG Ltd. and CNG Producing for fur¬ 
therance of their exploration and devel¬ 
opment activities; and that this would 
result in inequities in the allocation of 
the consolidated taxes. 

For the respective years 1972 through 
1975, it is stated that the two producing 
subsidiaries incurred aggregate losses for 
tax purposes of approximately $4,111.- 
000, $11,751,000, $13,294,000 and $14.- 
682,000, resulting in aggregate tax cred¬ 
its of approximately $1,974,000, $5,641,- 
000, $6,381,000 and $7,040,000 to both 
companies in those respective years un¬ 
der the authorization heretofore grant¬ 
ed. It is tentatively estimated that the 
exploration and development activities 
of CNG Ltd. and CNG Producing in 1976 
and 1977 will result in further aggregate 
tax-deductible losses of $15,304,000 and 
$17,823,000 in those respective years, 
which, at present tax rates, would result 
in consolidated tax reductions of $7,341.- 
000 and $8,555,000, respectively. 

In light of the foregoing, declarants 
request that the authorization hereto¬ 


fore granted for the years 1972 through 
1975, as to the method of allocating the 
group’s consolidated federal income 
taxes in a manner other than prescribed 
by Rule 45(b)(6), be extended to cover 
the years 1976 and 1977. Under the re¬ 
quested authorization, and based on the 
present estimates, the two producing 
companies would receive cash tax credits 
in the amounts indicated above. The tax 
allocation to be followed in 1976 and 
1977 would be the same as heretofore 
authorized for the previous two years, 
to wit: 

1. When the operations of any pro¬ 
ducing subsidiary company, direct or in¬ 
direct. of Consolidated results in a tax 
loss, then the consolidated federal in¬ 
come tax to be allocated among the sys¬ 
tem companies would be based upon the 
tax that would result had the company 
incurring the loss been excluded from 
the consolidated federal income tax 
return. 

2. The funds retained by virtue of the 
reduction in tax resulting from inclusion 
of that tax loss in the consolidated fed¬ 
eral income tax return would be remitted 
to the company or companies sustaining 
such tax loss. 

3. In future years, when any such pro¬ 
ducing company has taxable income, it 
may be entitled to tax credits as a result 
of the net operating loss carryback and 
carryover provisions of Section 172(b) of 
the 1954 Internal Revenue Code, in order 
to comply with the separate return lim¬ 
itations required by Rule 45(b)(6). Any 
credits remitted under paragraph 2 
would be applied to reduce any credits 
in future years to which such company 
may become entitled under the separate 
return limitations of Rule 45(b) (6). 

4. Subject to paragraph 3. in no event 
will the tax allocated to any subsidiary 
company of Consolidated exceed the 
amount of tax of such company com¬ 
puted as if such company had always 
filed its tax returns on a separate return 
basis. 

5. For the purposes of the consolidated 
income tax regulations, CNG Ltd. is re¬ 
garded as a domestic corporation. Ac¬ 
cordingly. CNG Ltd. will be treated as 
such for purposes of the proposed tax 
allocation under Rule 45. 

It is stated that no State commission, 
and no Federal commission other than 
this Commission, has jurisdiction over 
the proposed transactions. Fees and ex¬ 
penses to be incurred in connection with 
the proposed transactions are estimated 
not to exceed $1,050. including $1,000 for 
services rendered at cost by the system 
service company, Consolidated Natural 
Gas Service Company, Inc. 

Notice is further given that any inter¬ 
ested person may, not later than May 7, 
1976, request in writing t|iat a hearing 
be held on such matter, stating the na¬ 
ture of his interest, the reasons for such 
request, and the issues of fact or law 
raised by said declaration, as amended, 
which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary, Securities and Ex- 
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change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail (air mail if 
the person being served is located more 
than 500 miles from the point of mail¬ 
ing) upon the declarants at the above- 
stated address, and proof of sendee (by 
affidavit or, in case of an attorney at law, 
by certificate) should be filed with the 
request. At any time after said date, the 
declaration, as amended by said post¬ 
effective amendment or as it may be fur¬ 
ther amended, may be permitted to 
become effective as provided in Rule 23 
of the General Rules and Regulations 
promulgated under the Act, or the Com¬ 
mission may grant exemption from such 
rules as provided in Rule 20(a) and 100 
thereof or take such other action as it 
in ay deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a healing is ordered will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if 
ordered) and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal] Shirley E. Hollis, 

Assistant Secretary . 

IFR Doc.76-11233 Filed 4-16-76;8:45 am] 


[File No. 500-1] 

CONTINENTAL VENDING MACHINE 
CORP. 

Suspension of Trading 

April 13,1976. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock of Continental Vending Machine 
Corporation being traded otherwise than 
on a national securities exchange is re¬ 
quired in the public interest and for the 
protection of investors; 

Therefore, pursuant to Section 12 (k) 
of the Securities Exchange Act of 1934, 
trading in such securities otherwise than 
on a national securities exchange is sus¬ 
pended, for the period from April 14,1976 
through April 23, 1976. 

By the Commission. 

(seal] Shirley E. Hollis, 

Assistant Secretary . 

|FR Doc.76-11234 Filed 4-16-76;8:45 am] 


[70-5841] 

MIDDLE SOUTH UTILITIES, INC. AND 
MIDDLE SOUTH SERVICES, INC. 

Proposed Guaranty by Holding Company of 
Subsidiary Company’s Lease Obligations 

April 12, 1976. 

In the Matter of Middle South Util¬ 
ities, Inc., Middle South Services, Inc., 
225 Baroone St., New Orleans, La. 70112. 

Notice is hereby given that Middle 
South Utilities, Inc. (“Middle South”), 
a registered holding company, and its 
subsidiary service company, Middle 
South Services, Inc. (“Services”), have 
filed a declaration with this Commission 


NOTICES 

pursuant to Section 12(b) of the Public 
Utility Holding Company Act of 1935 
(“Act”) and Rule 45 promulgated there¬ 
under regarding the following proposed 
transaction. All interested persons are 
referred to the declaration, which is 
summarized below, for a complete state¬ 
ment of the proposed transaction. 

Services intends to enter into a com¬ 
puter equipment lease (“Lease”) with 
a trustee (“Trustee”) designated as such 
under a trust agreement (“Trust Agree¬ 
ment”) between the Trustee and Gen¬ 
eral Electric Credit Corporation, a New 
York corporation (“Beneficiary”), under 
which Services will lease from the Trustee 
an IBM 370/158-3 computer (“Compu¬ 
ter”) for use at its data-processing com¬ 
puter center in Gretna, Louisiana. In 
order to effectuate the above transac¬ 
tion. Middle South proposes to guarantee 
the performance by Services of its Lease 
obligations without recourse to Services 
first being required. 

Services has contracted with Interna¬ 
tional Business Machines Corporation 
(“Manufacturer”) for the manufacture 
and installation of the Computer which 
is currently scheduled to be installed in 
mid-May 1976. Prior to the completion 
of installation of the Computer, Serv¬ 
ices will sell and assign all of its light, 
title, and interest in and to its contract 
for the manufacture and installation of 
the Computer to the Trustee, and there¬ 
after the Trustee will purchase the Com¬ 
puter from the Manufacturer at the 
Manufacturer’s invoice purchase price, 
currently estimated at approximately $2,- 
550,000 (“Lessor’s Cost”). The Trustee 
will purchase the Computer from the 
Manufacturer with funds (representing 
between 25 and 30 percent of Lessor’s 
Cost) to be advanced to the Trustee by 
the Beneficiary as an investment in the 
beneficial ownership of the Computer 
and with funds (representing the re¬ 
mainder) to be borrowed by the Trustee 
from a commercial bank or institutional 
lender (“Lender”). 

In order to effect such borrowings 
from the Lender, the Trustee will issue 
to the Lender its promissory notes 
(“Notes”) pursuant to the provisions of 
the Trust Agreement. Neither the Bene¬ 
ficiary, nor Services, nor any of Serv¬ 
ices’ affiliated companies will be liable 
for either the principal of, or interest 
on, the Notes. The Notes will be inde¬ 
pendent obligations of the Trustee pay¬ 
able solely from the income and pro¬ 
ceeds of the Trustee’s estate, consisting 
of, among other things, the Computer, 
the Lease, the Guaranty, and all amounts 
which are>payable pursuant to the Lease 
and the Guaranty. The Notes, which will 
mature in 1983, will be payable in 83 
monthly installments, payable in ar¬ 
rears, consisting of interest and prin¬ 
cipal calculated to retire the Notes at 
maturity, and will bear interest on the 
unpaid principal amount thereof at an 
annual rate to be supplied by amend¬ 
ment. 

Pursuant to the provisions of a security 
and loan agreement (“Security Agree¬ 
ment”) to be entered into between the 
Tins tee and the Lender, the Trustee will 
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grant to the Lender, as security for the 
payment of its Notes, a security interest 
in the Computer, the Lease, the Guaranty 
and all payments and other amounts re¬ 
ceivable under the Lease and the Guar¬ 
anty. So long as the Lease shall not have 
been declared in default, the Lender’s 
rights with respect to the enforcement 
of the provisions of the Security Agree¬ 
ment will be subject to Services’ rights 
under the Lease, the terms of which are 
described below. 

Concurrently with the purchase by the 
Trustee of the Computer, the Trustee will 
lease the Computer to Services for a term 
(“Term”) which will end approximately 
84 months thereafter. Services will have 
the option to renew the Lease for up to 
two successive one-year renewal teims. 
The Lease will be a net lease conferring 
responsibility for operation, mainte¬ 
nance, insurance, and other expenses upon 
Services. The Lease will be noncancel- 
lable except in the event of: (a) total loss, 
destruction, condemnation, or confisca¬ 
tion of the Computer to the extent that it 
cannot be repaired or replaced; (b) de¬ 
fault by Services thereunder; or (c) 
voluntary termination by Services at any 
time after a period of approximately 48 
months from commencement of the 
Lease. 

Lease payments during the Term will 
be made by Services in 84 monthly in¬ 
stallments. Precise figures with respect to 
the Lease payment rates and the equiv¬ 
alent annual simple interest rate to 
Services will be supplied by amendment. 
The aggregate rent payable by Services 
for the Computer may be adjusted under 
certain circumstances set forth in the 
Lease, including the failure of the Bene¬ 
ficiary to obtain certain tax treatment 
incident to the ownership and leasing of 
the Computer. Services intends to charge 
the payments under the Lease to operat¬ 
ing expense. The Lease payments are 
such that Services will not acquire any 
equity in the Computer and conse¬ 
quently the Lease will be accounted for 
by Services as a lease. 

The fees and expenses to be paid or in¬ 
curred in connection with the proposed 
transaction are to be filed by amend¬ 
ment. It is stated that no State or Federal 
commission, other than this Commission, 
has jurisdiction over the proposed trans¬ 
action. 

Notice is further given that any inter¬ 
ested person may. not later than May ^7, 
1976, request in writing that a hearing 
be held on such matter, stating the na¬ 
ture of his Interest, the reasons for such 
request, and the issues of fact or law 
raised by said declaration which he de¬ 
sires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be adressed: Secretary, 
Securities and Exchange Commission 
Washington, D.C. 20549. A copy of such 
request should be served personally or by 
mail upon the declarants at the above- 
stated adress, and proof of service (by 
affidavit or, in case of an attorney at law, 
by certificate) should be filed with the 
request. At any time after said date, the 
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declaration, as filed or as it may be 
amended, may be permitted to become 
effective as provided in Rule 23 of the 
General Rules and Regulations promul¬ 
gated under the Act, or the Commission 
may grant exemption from such rules 
as provided in Rules 2(Ha^ and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a hearing is ordered will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if 
ordered; and any postponements thereof. 

For tiie Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

I seal I Shiri ey E. Hollis, 

Assistant Secretary. 

1FR Do-,76 11235 Filed 4-16-76:8:45 am| 


(Release No. 31-12330: File No. SRMSE- 
76-101 

MIDWEST STOCK EXCHANGE, INC- 

Self-Regulatory Organizations; Proposed 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s<b) (1), as amended by Pub. L. 
94-29. 16 (June 4, 1975>, notice is hereby 
given that on April 5, 1976, the above 
mentioned self-regulatory organization 
filed with the Securities and Exchange 
Commission a proposed rule change as 
follows: 

STATEMENT OP THE TERMS OF SUBSTANCE 
OF THE PROPOSED RULE CHANGE 

Amendment to Article XVI. Rule 2 of 
the Midwest Stock Exchange Rules. 

Rule 2. Every partner, officer, director, 
branch office manager and sales repre¬ 
sentative (including any person-perform¬ 
ing the duties customarily performed by 
a salesman, customers’ man or registered 
representative) of a member or member 
organization shall be registered with the 
Exchange; provided that the Exchange 
may waive this requirement or may per¬ 
mit a short-form registration or notifi¬ 
cation in the case of an individual who 
is properly registered with another ex¬ 
change having a registration and exami¬ 
nation procedure acceptable to the Ex¬ 
change. Every other employee of a mem¬ 
ber or member organization must also be 
acceptable to the Exchange. Upon notice 
to a member or member organization 
that the President has withheld or with¬ 
drawn approval of the registration of a 
person required to be registered here¬ 
under, or has withheld or withdrawn ap¬ 
proval of the employment of any other 
person, the relationship between the 
member or member organization and 
such person (unless in a different ca*» 
pacity for which such person is deemed 
acceptable) shall be terminated. If a 
member or member organization knows, 
or in the exercise of reasonable care 
should know, that any prospective em¬ 
ployee is subject to one or more statutory 
disqualifications referred to in the Secu¬ 
rities Exchange Act of 1934, as amended, 
such member or member organization 


shall submit details, similar to those re¬ 
quired on Schedule D of Form BD, on 
such prospective employee to the Ex¬ 
change at least 45 days before such per¬ 
son becomes associated with the member 
or member organization as an employee. 
Each member or member organization 
shall take reasonable care to determine 
the existence of a statutory disqualifica¬ 
tion prior to employing any prospective 
employee. If a person already employed 
by a member or member organization 
thereafter becomes subject to a statutory 
disqualification, notice shall be sent to 
the Exchange promptly. 

STATEMENT OF BASIS AND PURrOSE 

The Securities Exchange Act cf 1931 
< the “Act"), as amended by the Securi¬ 
ties Acts Amendments of 1975, requires 
in part, that “a national securities ex¬ 
change shall file notice with the Commis¬ 
sion not less than 30 days prior to ad¬ 
mitting any person to membership, or 
permitting any person to become associ¬ 
ated with a member, if The Exchange 
knew, or in the exercise of reasonable 
care should have known, that such per¬ 
son was subject to a statutory disqualifi¬ 
cation” (Section 6(c)(2)). This section 
of the Act applies whether or not the 
person associated with a member orga¬ 
nization Is otherwise required to be 
registered with the Exchange. Oil Feb¬ 
ruary 18, 1978 the Exchange issued an 
Advisory Bulletin requiring 45 days 
notice for registration of persons re¬ 
quired to be registered if such persons are 
subject to a statutory disqualification. So 
that the Exchange can be in a position 
to meet its new requirements for all em¬ 
ployees. we are recommending that the 
following Amendment-be made to Article 
XVI,, Rule 2 of the Rules of the Ex¬ 
change. 

The Midwest Stock Exchange states 
that the proposed Rule change enables it 
to carry out the purposes of the Act and 
to comply, and to enforce compliance by 
its members and persons associated with 
its members, with the Act, the rules and 
regulations thereunder. 

Comments were neither received nor 
solicited on t£e proposed rule change. 

The Midwest Stock Exchange, Incor¬ 
porated believes that no burdens have 
been placed on competition. 

Within 35 days of the date of publica¬ 
tion of tills notice in the Federal Reg¬ 
ister, or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such longer 
period to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the above-mentioned self-regulatory 
organization consents, the Commission 
will: (a) by order approve such proposed 
rule change, or (B) institute proceedings 
to determine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with tiie Secretary of 
the Commission, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. Copies of the filing with respect 


to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room, 1110 L Street, N.W.. Washington, 
D.C. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before May 19, 
197C. 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

[sealI Shirley E. Hollis. 

Assistant Secretary. 

Atril 12, 1976. 

|PR Doc.76-11242 Filed 4-16-76.3:45 am| 


|Rele -se No. 34-12328; Pile No. 

3R-MSE-76-91 

MIDWEST STOCK EXCHANGE, INC. 

Self-Regulatory Organizations; Proposed 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1), as amended by Pub. L. 
No. 91-29, 16 (June 4, 1975), notice is 
hereby given that on April 2, 1976 the 
above mentioned self-regulatory organi¬ 
zation filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: Statement of Terms 
of Substance of the Proposed Rule 
Change 

Old rule: 

Article in 

Rule 1—Will remain unchanged. 

Rule 2—Will remain unchanged. 

COMMITTEE ON FLOOR PROCEDURE 

Rule 3. There shall be a Committee on 
Floor Procedure which shall have not 
less than seven members (at least three 
of whom shall be active on the Floor of 
the Exchange as specialists, odd-lot deal¬ 
ers or floor brokers) in addition to the 
ex-officio members. The Chairman shall 
be a member of the Executive Commit¬ 
tee. It shall have general supervision of 
the conduct and dealings on the Floor 
of the Exchange and shall recommend 
for adoption by the Executive Committee 
such rules and regulations as may be 
necessary for the convenient and orderly 
transaction of business of the Floor of 
the Exchange. It shall have the pow'er 
to enforce such rules and regulations by 
ordering staff investigations and prefer¬ 
ring written charges for violations there¬ 
of, in accordance with the procedure 
provided in Article XXI. The Committee 
shall have the primary responsibility for 
appointing specialists and odd-lot deal¬ 
ers. evaluating and monitoring their per¬ 
formance, and conducting de-registra- 
tion proceedings in a ccord ance with the 
provisions of Article XXIV. The Commit¬ 
tee shall also have the power to adopt 
guidelines for evaluating the perform¬ 
ance of specialists, odd-lot dealers and 
other members active on the Floor of the 
Exchange. Anything herein to the con- 
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trary notwithstanding, the Chairman of 
the Committee, or in his absence, any 
member of the Committee, may, to assure 
decorum on the Exchange premises, sum¬ 
marily fine any member whose conduct 
on such premises he deems to be im¬ 
proper, not to exceed $100. 

PROCEEDINGS OF COMMITTEES 

Rule 4. Except as otherwise provided 
in the Certificate of Incorporation, Con¬ 
stitution or Rules and subject to the ap¬ 
proval of the Board of Governors, each 
committee provided for in this Article 
may determine the manner in which its 
proceedings shall be conducted. Every 
such committee shall keep a written rec¬ 
ord of its proceedings and upon request 
of the committee the President shall fur¬ 
nish a secretary to the committee. 

JUDICIARY COMMITTEE 

Rule 5. Whenever, in accordance with 
the Rules, a disciplinary matter is to be 
reviewed by a Judiciary Committee, the 
Chairman of the Board shall appoint five 
disinterested members of the Exchange 
as a Judiciary Committee, for that pur¬ 
pose. A new Judiciary Committee shall 
be appointed to consider and determine 
each such matter. If a vacancy shall oc¬ 
cur on a Judiciary Committee after it 
has begun its proceedings, the remaining 
members appointed by the Chairman of 
the Board shall complete consideration 
and disposition of the matter. Once a 
Judiciary Committee has determined the 
matter for which it was appointed and 
has notified the Secretary in writing of 
its decision, it shall be dissolved auto¬ 
matically. 

COMMITTEE QUORUM 

Rule 6. One-half of its members, in¬ 
cluding the ex-officio ones, shall consti¬ 
tute a quorum of each committee pro¬ 
vided in this Article. 

Article XXIV— Specialists 

REGISTRATION AND APPOINTMENT 

Rule 1. No member or member organi¬ 
zation shall act as a specialist or co-spe¬ 
cialist on the Exchange in any security 
unless registered as such in the particu¬ 
lar security. Registration shall be subject 
to the approval of the Exchange. An ap¬ 
plicant for initial registration as a co¬ 
specialist shall, or as otherwise may be 
determined, be required to serve for a 
period of six months in the capacity of 
relief specialist under continuous super¬ 
vision of a registered co-specialist. 

Upon receipt of such application, the 
President shall make such examination 
of the applicant’s qualifications as he 
shall deem necessary and shall confer 
with the Committee on Floor Procedure 
to determine the merit of the applica¬ 
tion. The President and the Committee 
on Floor Procedure shall consider the 
applicant’s financial responsibility, ex¬ 
perience and demonstrated ability. The 
Board of Governors may, in its discre¬ 
tion, prescribe minimum capital require¬ 
ments for specialists. The specialist in 
a particular security shall be responsible 
for the book and for the acts of the co¬ 


specialist and for his errors and omis¬ 
sions in that particular security. No ap¬ 
pointment of a co-specialist or relief spe¬ 
cialist shall be made without the spe¬ 
cialist's consent to such appointment. 

After consideration of the application 
on the basis of the foregoing standards, 
the Committee on Floor Procedure shall 
either approve or disapprove such appli¬ 
cation. 

The Committee on Floor Procedure 
may make temporary appointments as 
specialists, co-specialists and relief spe¬ 
cialists without formal application for 
such appointment. 

A specialist shall not relinquish his or 
its status as a specialist until he or it 
shall have received permission to do so 
from the Committee on Floor Procedure 
and, until he or it shall have received 
such permission, he or it shall be subject 
to all the Rules governing specialists and 
shall be responsible for his co-specialist 
and relief specialist. 

TERMINATION OF REGISTRATION 

Rule 8. The Committee on Floor Pro¬ 
cedure may at any time, without prior 
notice, terminate the registration of a 
specialist, co-specialist or relief special¬ 
ist. Whenever it shall appear or be called 
to the attention of any member of the 
Committee on Floor Procedure or the 
President that a specialist, co-specialist 
or relief specialist is violating any of the 
Rules or is conducting his or its business 
as a specialist or co-specialist in an un¬ 
ethical or unbusinesslike manner, the 
member of the Committee or the Presi¬ 
dent shall, without the necessity of pre¬ 
vious notice, order him or it to cease act¬ 
ing as a specialist, co-specialist or relief 
specialist, pending a hearing before Com¬ 
mittee on Floor Procedure. 

Article XXV— Odd-Lots and Odd-Lot 
Dealers, Dual System 

odd-lot dealer registration 

Rule 5. No member or member organi¬ 
zation shall act as an odd-lot dealer in 
any security unless such member or 
member organization is registered as an 
odd-lot dealer in such security. Before 
a member or member organization reg¬ 
istered thereon shall be registered as an 
odd-lot dealer, application shall be made 
in writing to the Exchange, naming the 
stock or stocks in which it is proposed to 
act as such odd-lot dealer and containing 
an agreement to be bound by all the 
Rules now or hereafter adopted with re¬ 
spect to odd-lot dealers and odd-lot trad¬ 
ing. Upon receipt of such application, the 
President shall make such examination 
of the applicant’s qualifications as he 
shall deem necessary and shall render a 
report to the Committee on Floor Pro¬ 
cedure. The Committee on Floor Proce¬ 
dure shall consider the applicant’s finan¬ 
cial responsibility, experience and dem¬ 
onstrated ability. The Board of Gover¬ 
nors may, in its discretion, prescribe 
minimum capital requirements for odd- 
lot dealers. After consideration of the 
application on the basis of the foregoing 
standards, the Committee on Floor Pro¬ 
cedure shall either approve or disapprove 
the application. 


SUSPENSION OF DEALINGS 

Rule 15. Dealings in odd-lots by an 
odd-lot dealer or his or its odd-lot agent 
on the Exchange may be suspended at 
any time by the Committee on Floor Pro¬ 
cedure. After an opportunity for fair 
hearing, the Committee on Floor Proce¬ 
dure may withdraw the registration of 
any odd-lot dealer or odd-lot agent. 

New rule shall read as follows: 

Article III 

Rule 1—will remain unchanged. 

Rule 2—will remain unchanged. 

COMMITTEE ON FLOOR PROCEDURE 

Rule 3. There shall be a Committee 
on Floor Procedure which shall have not 
less than seven members (at least three 
of whom shall be active on the Floor of 
the Exchange as specialists, odd-lot 
dealers or floor brokers) in addition to 
the ex-officio members. The Chairman 
shall be a member of the Executive Com¬ 
mittee. It shall have general supervision 
of the conduct and dealings on the Floor 
of the Exchange and shall recommend 
for adoption by the Executive Commit¬ 
tee such rules and regulations as may be 
necessary for the convenient and orderly 
transaction of business of the Floor of 
the Exchange. It shall have the power 
to enforce such rules and regulations by 
ordering staff investigations and prefer¬ 
ring written charges for violation thereof, 
in accordance with the procedure pro¬ 
vided in Article XXI. It shall coordinate 
with and provide information and assist¬ 
ance to the Committee on Specialist 
Assignment and Evaluation. Anything 
herein to the contrary notwithstanding, 
the Chairman of the Committee, or in 
his absence, any member of the Commit¬ 
tee, may, to assure decorum on the 
Exchange premises, summarily fine any 
member whose conduct on such premises 
he deems to be improper not to exceed 
$ 100 . 

What is now Rule 4 —Proceedings o/ 
Committees becomes Rule 7. 

What is now Rule 6 —Committee Quo¬ 
rum becomes Rule 8. 

COMMITTEE ON SPECIALIST ASSIGNMENT AND 
EVALUATION 

Rule 4. There shall be a Committee on 
Specialist Assignment and Evaluation 
which shall have not less than five mem¬ 
bers in addition to the ex-officio mem¬ 
bers. The majority of the members of this 
Committee other than ex-officio mem¬ 
bers shall not be affiliated with broker/ 
dealers and no members of the Commit¬ 
tee may be affiliated with a specialist 
unit. The Chairman of this Committee 
shall be a Public Governor of the Board 
The Committee shall have the respon¬ 
sibility for appointing specialists, co¬ 
specialists, relief specialists and odd-lot 
dealers, evaluating and monitoring their 
performance, and conducting deregis¬ 
tration proceedings in accordance with 
the provisions of Article XXIV, It shall 
consult and coordinate with the Floor 
Procedure Committee where appropri¬ 
ate to ensure that the expertise avail¬ 
able through the Floor Procedure Com- 
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mittee is utilized in connection with per¬ 
formance of these responsibilities. 

JUDICIARY COMMITTEE 

Rule 5. Whenever, in accordance with 
the Rules, a disciplinary matter is to 
be reviewed by a Judiciary Committee, 
the Chairman of the Board shall ap¬ 
point five disinterested members of the 
Exchange as a Judiciary Committee, for 
that purpose. A new Judiciary Commit¬ 
tee shall be appointed to consider and 
determine each such matter. If a vacancy 
shall occur on a Judiciary Committee 
after it has begun its proceedings, the 
remaining members appointed by the 
Chairman of the Board shall complete 
consideration and disposition of the mat¬ 
ter. Ohce a Judiciary Committee has de¬ 
termined the matter for which it was 
appointed and has notified the Secretary 
in writing of its decision, it shall be 
dissolved automatically. 

COMMITTEE ON MARKET STRUCTURE 

Rule 6. There shall be a Committee on 
Market Structure which shall have not 
less than five members in addition to the 
ex-officio members. It shall have general 
supervision for developing appropriate 
plans and progi*ams to maintain and in¬ 
crease the Exchange's stature and im¬ 
portance in the emerging National Mar¬ 
ket System. 

Article XXIV —Specialists 

REGISTRATION AND APPOINTMENT 

Rule 1. No member or member organi¬ 
zation shall act as a specialist or co¬ 
specialist on the Exchange in any secur¬ 
ity unless registered as such in the par¬ 
ticular security. Registration shall be 
subject to the approval of the Exchange. 

Upon receipt of an application by a 
member or member organization to act as 
a specialist, co-specialist or relief special¬ 
ist in a particular security, the President 
shall make such examination of the ap¬ 
plicant's qualifications as he shall deem 
necessary and shall confer with the Com¬ 
mittee on Specialist Assignment and 
Evaluation to determine the merit of the 
application. The President and the Com¬ 
mittee on Specialist Assignment and 
Evaluation shall consider the applicant's 
financial responsibility, experience and 
demonstrated ability. The Board of Gov¬ 
ernors may, in its discretion, prescribe 
minimum capital requirements for spe¬ 
cialists. The specialists in a particular 
security shall be responsible for the book 
and for the acts of the co-specialist and 
relief specialist and for their errors and 
omissions in that particular security. 
No appointment of a co-specialist or re¬ 
lief specialist shall be made without the 
specialist’s consent to such appointment. 

After consideration of the application 
on the basis of the foregoing standards, 
the Committee on Specialist Assignment 
and Evaluation shall either approve or 
disapprove such application. 

An applicant for initial registration 
as a co-specialist shall, or as otherwise 
may be determined by the Floor Proce¬ 
dure Committee, be required to serve for 
a period of six months in the capacity of 


relief specialist under continuous super¬ 
vision of a registered co-specialist. No ap¬ 
plication for co-specialist in a particular 
issue will be considered by the Committee 
on Specialist Assignment and Evaluation 
prior to the time that the individual has 
satisfied these training requirements. 

The Committee on Floor Procedure 
may make temporary appointments as 
specialists, co-specialists and relief spe¬ 
cialists without formal application for 
such appointment. 

Su bject to the provisions of Article 
XXIV. Rule 8, a specialist, co-specialist 
or relief specialist shall not relinguish 
their positions until permission to do so is 
received from the Committee on Floor 
Procedure. 

TERMINATION OF REGISTRATION 

Rule 8. The Committee on Floor Pro¬ 
cedure may at any time, without prior 
notice, suspend the registration of a spe¬ 
cialist, co-specialist or relief specialist 
pending an opportunity for fair hearing 
on termination before the Committee on 
Specialist Assignment and Evaluation. 

Whenever it shall appear or be called to 
the attention of any member of the Com¬ 
mittee on Floor Procedure or the Presi¬ 
dent that a specialist, co-specialist or re¬ 
lief specialist is violating any of the Rules 
or is conducting business as a specialist, 
co-specialist or relief specialist in an un¬ 
ethical or unbusinesslike manner, the 
member of the Committee on Floor Pro¬ 
cedure or the President shall, without 
the necessity of previous notice, order 
such specialist, co-specialist or relief spe¬ 
cialist to cease activities pending an op¬ 
portunity for fair healing before the 
Committee on Specialist Assignment and 
Evaluation which may withdraw the 
registration of the specialist, ca-special- 
ist or relief specialist. 

In connection with its responsibilities 
to monitor and evaluate the performance 
of registered specialists, co-specialists 
and relief specialists, the Committee on 
Specialist Assignment and Evaluation 
may withdraw any such registration 
based upon a finding after an opportuni¬ 
ty for fair hearing that the particular 
specialist, co-specialist or relief specialist 
has not adequately performed their par¬ 
ticular function as measured by perform¬ 
ance guidelines adopted by the Commit¬ 
tee on Specialist Assignment and Evalu¬ 
ation. 

Article XXV— Odd-Lots and Odd-Lot 
Dealers. Dual System 

ODD-LOT DEALER REGISTRATION 

Rule 5. No member or member organi¬ 
zation shall act as an odd-lot dealer in 
any security unless such member or 
member organization is registered as an 
odd-lot dealer in such security. Before 
a member or member organization regis¬ 
tered thereon shall be registered as an 
odd-lot dealer, application shall be made 
in writing to the Exchange, naming the 
stock or stocks in which it is proposed 
to act as such odd-lot dealer and con¬ 
taining an agreement to be bound by all 
the Rules now or hereafter adopted with 
respect to odd-lot dealers and odd-lot 


trading. Upon receipt of such applica¬ 
tion. the President shall make such ex¬ 
amination of the applicant’s qualifica¬ 
tions as he shall deem necessary and 
shall render a report to the Committee 
on Specialist Assignment and Evaluation. 
The Committee on Specialist Assignment 
and Evaluation shall consider the appli¬ 
cant’s financial responsibility, experience 
and demonstrated ability. The Board of 
Governors may, in its discretion, pre¬ 
scribe minimum capital requirements for 
odd-lot dealers. After consideration of 
the application on the basis of the fore¬ 
going standards, the Committee on Spe¬ 
cialist Assignment and Evaluation shall 
either approve or disapprove the ap¬ 
plication. 

Suspension of Dealings 

Rule 15. Dealings in odd-lots by an 
add-lot dealer or his or its odd-lot agent 
on the Exchange may be suspended at 
any time by the Committee on Floor Pro¬ 
cedure. After an opportunity for fair 
hearing, the Committee on Specialist As¬ 
signment and Evaluation may withdraw 
tiie registration of any odd-lot dealer or 
odd-lot agent. 

Tlie purpose of the proposed rule 
change will be to accomplish the follow¬ 
ing: 

1. Establish a Committee on Specialist 
Assignment and Evaluation, the majority 
of whose members other than ex-officio 
members w'ill not be affiliated with 
broker dealers and whose Chairman will 
be a public governor. 

2. Transfer to the new Committee from 
the Floor Procedure Committee the pri¬ 
mary responsibility for appointing spe¬ 
cialists. co-specialists and relief special¬ 
ists and odd-lot dealers and the respon¬ 
sibility to evaluate and monitor their 
performance and conduct deregistration 
proceedings. 

3. Leave with the Floor Procedure Com¬ 
mittee the responsibility to determine 
when an initial applicant for co-special¬ 
ist satisfies applicable training require¬ 
ments. 

4. Leave with the Committee on Floor 
Procedure the power to make temporray 
appointments as specialists, co-specia 1 - 
ists and relief specialists. 

5. Leave with the Committee on Floor 
Procedure the power to grant permis¬ 
sion to specialists, co-specialists or relief 
specialists to relinquish their positions. 

6. Leave with the Committee on Floor 
Procedure the power to suspend at any 
time without prior notice, the registra¬ 
tion of a specialist, co-specialist or relief 
specialists pending an opportunity for 
fair hearing on termination of registra¬ 
tion. 

Require that the hearing mentioned 
above be held before the Committee on 
Specialist Assignment and Evaluation 
which will make Uie decision on termi¬ 
nation. 

7. Continued to give the pow r er to any 
member of the Committee on Floor Pro¬ 
cedure or the President to order a spe¬ 
cialist, co-specialist or relief specialist 
to cease acting as such (pending an 
opportunity for fair hearing) where 
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the member of that Committee or the 
President findings that a specialist, co¬ 
specialist or relief specialist is violating 
rules of the Exchange or conducting 
business in an unethical or unbusiness¬ 
like manner. 

Require that the hearing mentioned 
above which may result in withdrawal of 
the registration of the specialist, co-spe¬ 
cialist or relief specialist be held before 
the Committee on Specialist Assignment 
and Evaluation. 

8. Provide that in connection with its 
responsibilities to monitor and evaluate 
the performance of registered specialists, 
co-specialists, and relief specialists, the 
Committee on Specialist Assignment and 
Evaluation may withdrawn any such reg¬ 
istration based upon a finding after an 
opportunity for fair hearing that the 
registrant has not adequately performed 
his particular function as measured by 
performance guidelines adopted by the 
Committee. 

9. Set up a similar pattern for appoint¬ 
ment of and de-registration of odd-lot 
dealers. 

The proposed rule change helps pre¬ 
vent fraudulent and manipulative acts 
and practices; promotes Just and equi¬ 
table principles of trade; and fosters co¬ 
operation and coordination with persons 
engaged in regulating securities trans¬ 
actions. 

Comments have been neither solicited 
nor received. 

The Midwest Stock Exchange. Incor¬ 
porated believes that no burden has been 
placed on competition. 

Within 35 days of the date of publica¬ 
tion of this notice in the Federal Reg¬ 
ister. or within such longer period (i) as 
the Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes its 
reasons for so finding or <ii) as to which 
the above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: (a) by order approve such proposed 
rule change, or (b) institute proceedings 
to determine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary of 
the Commission, Securities and Ex¬ 
change Commission, Washington. D.C. 
20549. Copies of the filing with respect to 
the foregoing and of all written submis¬ 
sions will be available for inspection and 
copying in the Public Reference Room. 
1100 L Street. NW.. Washington. D.C. 
Copies of such filing will also be available 
for inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submissions 
should refer to the file number refer¬ 
enced in the caption above and should be 
submitted on or before May 14. 1976. 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

\ seal I Shirley E. Hollis. 

Assistant Secretary. 

April 9,1976. 

|FR Doc.76-11241 Filed 4-16-76:8:45 ami 


(Release No. 34-12331: File No. SR-MSE-76- 
8; SR-MSE-76-81 

MIDWEST STOCK EXCHANGE, INC. 

Seif-Regulatory Organizations; Proposed 
Change 

Pursuant to Section 19(b) (1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)tl), as amended by Pub. 
L. No. 94-29, § 16 (June 4,1975), notice is 
hereby given that on April 2, 1976, the 
Midwest Stock Exchange, Inc. (the 
“MSE”) filed with the Securities and Ex¬ 
change Commission a proposed rule 
change. On April 9, 1976, the MSE filed 
an amendment designating the proposed 
rule change as concerned solely with the 
administration of the MSE. 

A. Statement of the Terms of Sub - 
stance of the Proposed Rule Change. Ar¬ 
ticle m. Rule 6, concerning the creation 
of a Committee on Market Structure, is 
proposed as follows: 

There shall be a Committee on Market 
Structure which shall have not less than 
five members in addition to the ex officio 
members. It shall have general supervi¬ 
sion for developing appropriate plans 
and programs to maintain and increase 
the Exchange’s stature and importance 
in the emerging National Market Sys¬ 
tem. 

B. Statement of Basis and Purpose. 
The purpose of the proposed rule change 
is to set up a standing committee to co¬ 
ordinate and develop MSE positions and 
plans regarding market structure mat¬ 
ters. 

The proposed rule change insures that 
appropriate plans and programs are con¬ 
tinually underway was respect to the 
MSE’s role in the emerging national 
market system. 

Comments on the proposed rule change 
have been neither solicited nor received. 

The MSE believes that no burden has 
been placed on competition. 

• • * • * 

The foregoing rule change has become 
effective, pursuant to Section 19(b)(3) 
(A) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b) (3) (A). At any 
time within sixty days of the filing of 
such proposed rule change, the Commis¬ 
sion may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or appro¬ 
priate in the public interest, for the pro¬ 
tection of investors, or otherwise in fur¬ 
therance of the purposes of the Securi¬ 
ties Exchange Act of 1934. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the submission on or before 
May 10. 1976. Persons desiring to make 
written submissions should file six copies 
thereof with George A. Fitzsimmons. 
Secretary. Securities and Exchange Com¬ 
mission, 500 North Capitol Street, Wash¬ 
ington, D.C. 20549. Reference should be 
made to File No. SR-MSE-76-8. 

Copies of the submission and of all 
written comments will be available for 
inspection at the Securities and Ex¬ 
change Commission’s Public Reference 
Room. 1100 L Street. N.W., Washington, 


D.C. Copies of the filing will also be avail¬ 
able at the principal office of the MSE. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

CsealJ Shirley E. Hollis, 

Assistant Secretary . 

April 12, 1976. 

(FR Doc.76-11240 Filed 4-16-76:8:45 am] 


| Release No. 12337; File No. SR-NASD-78-3) 

THE NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 

Order Approving Proposed Rule Charge 
April 13, 1976. 

On February 26. 1976, the National 
Association of Securities Dealers, Inc., 
1735 “K” Street. N.W.. Washington. D.C. 
20006 (“NASD”), filed with the Commis¬ 
sion. pursuant to Section 19 <b) of the 
Securities Exchange Act of 1934 (the 
“Act”), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of a proposed rule 
change. 

The proposed rule change amends 
Schedule D of £he NASD By-laws by 
eliminating NASDAQ net capital require¬ 
ments, amending block reporting require¬ 
ments. amending fees for Level 1 usage, 
reducing the NASDAQ market maker re¬ 
quirement and outlining procedures on 
limitation of access to the NASDAK Sys¬ 
tem. In addition, the proposed rule 
change would permit inclusion in the 
NASDAQ System of securities issued by 
certain open-end investment companies 
registered under the Investment Com¬ 
pany Act of 1940. 

Notice of the proposed rule change to¬ 
gether with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release (Se¬ 
curities Exchange Act Release No. 34- 
12150 < February 27, 1976) and by publi¬ 
cation in the Federal Register <41 Fed. 
Reg. 9631 (March 5, 1976) ). 

The Commission finds that the pro¬ 
posed rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
national securities associations, and in 
particular, the requirements of Sections 
15A<b> (11) and 15A(h> (3) and the rules 
and regulations thereunder. The Com¬ 
mission believes that the proposed rule 
change which would permit inclusion in 
NASDAQ of securities issued by certain 
open-end investment companies will 
benefit existing shareholders in that it 
will promote the secondary market for 
such shares. Moreover, in order to mini¬ 
mize potential unfairnes to shareholders, 
the NASD has agreed, among other 
things, to include a symbol along with 
the quotations in these shares which w ill 
refer to the NASDAQ Directory of Secu¬ 
rity and Market Maker Identifiers. The 
language in the Directory will inform 
members making inquiry of the market 
in such shares that the issuer is a regis¬ 
tered investment company and that the 
shares are also redeemable at their cur¬ 
rent net asset value. In addition, the 
language in the Directory will remind 
members of their obligations to custom- 
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ers as set forth in the NASD Board of 
Governor’s Interpretation with respect to 
Execution of Retail Transactions in the 
Over-the-Counter Market, which re¬ 
quires members and persons associated 
with members to use reasonable diligence 
to ascertain the best market for the se¬ 
curity and to buy and sell in that market 
so that the price to the customer is as 
favorable as possible under prevailing 
market conditions. 

It is therefore ordered, pursuant to 
Section 19(b> (2) of the Act, that the pro¬ 
posed rule change filed with the Commis¬ 
sion on February 26,1976. be. and it here¬ 
by is, approved. 

For the Commission by the Division of 
Market Regulation, pursuant to delegat¬ 
ed authority. 

[seal] Shirley E. Holllis, 

Assistant Secretary. 

|FR Doc.76-11236 Filed 4-16-76; 8:45 am| 


[Release No. 34-12329: File No. SR-NYSE- 
76-24| 

NEW YORK STOCK EXCHANGE, INC. 

Self-Regulatory Organization; Proposed 
Change 

Pursuant to section 19<b><l) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s<b) (1), as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on April 7, 1976 the 
above mentioned self-regulatory organi¬ 
zation filed with the Securities and Ex¬ 
change Commission proposed rule 
changes as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Changes 

Proposed changes to Exchange Rules 
100, 101, 104, 108 and 126 would provide 
Exchange specialists with the ability to 
properly perform, simultaneously, the 
functions of both the specialist and the 
odd-lot dealer. At the same time, the 
proposed rule changes would continue to 
insure that specialists will perform these 
functions in a manner that protects the 
public. 

The purpose and effect of each pro¬ 
posed rule change is discussed in greater 
detail below. 

Statement of Basis and Purpose 

The basis and purposes of Uie fore¬ 
going proposed rule changes is as follows: 

purpose of proposed rule changes 

At present only one member organi¬ 
zation, Carlisle DeCoppet & Co. (Carlisle) 
has Exchange members affiliated with 
it that are registered with the Exchange 
under Rule 101 to act as odd-lot dealers 
on the Floor of the Exchange. This mem¬ 
ber organization handles all odd-lot or¬ 
ders, that are transmitted by the member 
firm community to the Exchange for 
execution, in all Exchange listed stocks. 

Recently, Carlisle notified the Ex¬ 
change that it no longer wished to re¬ 
main in business. As a result, the Ex¬ 
change’s Board of Directors approved at 
its March 4th meeting the purchase by 
the Exchange of Carlisle’s odd-lot system 


in order to insure uninterrupted odd-lot 
service to the member firm community 
and the investing public. It is anticipated 
that the Exchange’s takeover of the odd- 
lot system will be effective after the close 
of trading on May 21,1976. 

It is an essential part of the Exchange’s 
operating plan that odd-lot orders in 
each Exchange listed stock will be exe¬ 
cuted for the account of the odd-lot 
dealer in that stock; and, that the spe¬ 
cialist will act also as odd-lot dealer. In 
this regard, certain changes are neces¬ 
sary to Exchange rules so as to provide 
specialists with the ability to perform 
properly the functions of the specialist 
and the odd-lot dealer while, at the same 
time, continuing to insure that the spe¬ 
cialist will perform these functions in a 
manner consistent with the protection of 
investors. The proposed rule changes are 
discussed below : 

RULE 100 

Since it is to the advantage of an odd- 
lot dealer to buy a round-lot at the high¬ 
est possible price, if this purchase will 
trigger odd-lot orders that will make the 
odd-lot dealer a seller of stock on bal¬ 
ance after filling the odd-lot orders, Rule 
100 requires that, in such situations, the 
odd-lot dealer must give the round-lot 
order to the specialist or another mem¬ 
ber not affiliated with the odd-lot dealer 
for execution. Hie specialist or other 
member would have an agency obligation 
to obtain the best (lowest) possible price. 
(The same principle applies in the con¬ 
verse situation when the odd-lot dealer 
enters a round-lot order to sell that will 
make him a buyer of stock on balance 
after filling odd-lot orders.) 

In situations where a member is reg¬ 
istered as both the specialist and the 
odd-lot dealer in a stock, paragraph (e) 
of present Rule 100 requires that a Floor 
Official's approval be obtained prior to 
the member effecting a round-lot trans¬ 
action for his own account that will lead 
to the events described above. This pro¬ 
vision of Rule 100 was feasible many 
years ago when specialists last acted as 
odd-lot dealers on the Exchange 
because those specialists processed their 
odd-lot orders manually and were 
aware of unexecuted odd-lot orders 
they were holding in their stocks. 
However, under the procedures that will 
be in effect after the acquisition of Car¬ 
lisle’s odd-lot system, odd-lot orders will 
be processed automatically and the spe¬ 
cialist will be generally unaware of the 
exact status of odd-lot orders that are 
in the system except prior to the open¬ 
ing and in inactive stocks or markets. 
Moreover, it would be a great burden, 
impractical, and a hindrance to the 
proper functioning of the auction mar¬ 
ket, to expect specialists to be aware at 
all times of the status of unexecuted 
odd-lot orders in the system. 

Therefore, the proposed change to 
paragraph (e) of Rule 100 would require 
a Floor Official’s prior approval only 
when the specialist has knowledge that 
a purchase (sale) for his own account 
in the round-lot market would make him 


a seller (buyer) of stock on balance by 
an amount greater than one round-lot. 
Further, a Floor Official’s approval 
would be required only when the trans¬ 
action to be effected in the round-lot 
market would be destabilizing. Similar 
requirements—except for the "know¬ 
ledge” provision—are contained in a rule 
of the American Stock Exchange where 
specialists act also as odd-lot dealers. 
The Amex specialists process odd-lot or¬ 
ders manually and, therefore, always 
have knowledge of unexecuted odd-lot 
orders they are holding. 

The proposed changes to paragraphs 
<a) and (b) of Rule 100 are of a "house¬ 
keeping” nature to make these para¬ 
graphs consistent with the proposed new 
provisions of paragraph (e) of Rule 100 
as discussed above. 

Paragraph (f) of Rule 100 prohibits 
an odd-lot dealer from effecting any 
transaction for his own account, with¬ 
out the prior approval of a Floor Official, 
if such transaction would elect any un¬ 
executed odd-lot stop order he is hold¬ 
ing. The purpose of this provision is to 
prevent an odd-lot dealer from effecting 
a transaction for the express purpose of 
electing odd-lot stop orders. Here also, 
the rule assumes knowledge, by the odd- 
lot dealer, of unexecuted odd-lot slop 
orders he is holding. As mentioned, under 
the Exchange’s operating plan for the 
odd-lot system, specialists will not gen¬ 
erally be aware of unexecuted odd-lot 
orders in the system. Thus paragraph 
(f) is to be amended to make clear that 
it will not apply to the specialist who will 
also be acting as odd-lot dealer follow¬ 
ing the Exchange’s acquisition of Car¬ 
lisle’s computerized odd-lot system. It 
was further recognized that since odd-lot 
stop orders represent a very minor por¬ 
tion of all odd-lot orders received (esti¬ 
mated at only some 1%) it would not 
seem to make any sense or to serve 
any worthwhile purpose to amend para¬ 
graph (f) to include a "with knowledge” 
provision as is proposed in paragraph 
(e). Furthermore, it would place an 
onerous procedural burden on the spe¬ 
cialist which does not seem justified for 
the few rare instances in which he might 
gain knowledge of an odd-lot stop order 
and especially since the value of the odd 
lot would be too small to tempt any re¬ 
lated improper execution by the 
specialist. 

RULE 101 

The proposed change to Rule 101 of 
the Exchange would enable the Ex¬ 
change to waive the odd-lot dealer exam¬ 
ination in order to expedite the registra¬ 
tion of specialists as odd-lot dealers. Fur¬ 
ther. the examination requirement was 
instituted for members who handled ex¬ 
ecutions of odd-lots and round-lot off¬ 
sets on the Exchange floor. In computer¬ 
ized odd-lot execution the examination 
is largely irrelevant. 

RULE 104 

Section .10(6) (A) of Rule 104 provides 
that, unless the prior approval of a Floor 
Official is obtained, a specialist should 
avoid: liquidation of all or substantially 
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all of a position by selling stock at prices 
below the last different price or by pur¬ 
chasing stock at prices above the last 
different price unless such transactions 
are reasonably necessary in relation to 
the specialist’s overall position in the 
stocks in which he is registered. 

Because of the automatic execution 
features of the odd-lot system, a large 
number of both limit and market odd- 
lot orders may be elected on a particu¬ 
lar transaction or a series of transac¬ 
tions, resulting in the specialist acquir¬ 
ing a substantial position. The provisions 
of present Rule 104.10(6) (A) could sub¬ 
ject the specialist to the risk of having 
to assume large positions in specialty 
stocks without the ability to liquidate 
them. 

Existing rules do not impose any liq¬ 
uidation restrictions on odd-lot dealers 
and it seems reasonable and necessary 
that an allowance be made in Rule 104.10 
(6) for the liquidation, by the specialist 
odd-lot dealer, of positions acquired in 
the course of filling odd-lot orders. There¬ 
fore, a new subparagraph (D) is proposed 
for Rule 104.10(6) which would specifi¬ 
cally allow a specialist to liquidate, on a 
destabilizing "tick", without a Floor Offi¬ 
cial’s approval, positions acquired on that 
day in the course of executing odd-lot 
orders. 

The purpose of other language changes 
proposed for Rule 104 is to acknowledge 
the specialist’s dual role as specialist and 
odd-lot dealer and to clarify the applica¬ 
bility of this rule in light of this dual 
role of the specialist. 

RULE 108 

The purpose of the proposed change 
to paragraph (c)(1) of Rule 108 is to 
acknowledge the specialist’s new. dual 
role as specialist and odd-lot dealer and 
to insure that the exemption contained 
in said paragraph will only apply to bids 
and offers made by a specialist in the 
round-lot market to offset positions ac¬ 
quired in the course of performing his 
function as an odd-lot dealer. 

RULE 126 

The proposed changes to Rule 126 
would elimii^te the limitations imposed 
on odd-lot dealers relating to free serv¬ 
ices to commission firms and the amount 
of stock that the odd-lot dealer may bor¬ 
row. These limitations were originally 
adopted to maintain the integrity of the 
odd-lot differential. However, with the 
advent of negotiated commissions, and 
other charges, the reasons for the above 
limitations no longer apply. 

BASIS UNDER THE ACT FOR PROPOSED 
RULE CHANGES 

The proposed changes to Rule 100,101, 
104, 108 and 126 of the Exchange relate 
to item (v) (E) of item 4 of Form 19b-4A 
and Section 6(b) (5) of the Act in that 
the proposed rule changes are designed 
to prevent fraudulent and manipulative 
acts and practices, to protect investors 
and the public interest. They are an es¬ 
sential part of the Exchange plan to 
continue to provide uninterrupted odd- 
lot service to member organizations and 
their customers by having the Exchange 


specialist in each listed stock also act 
as the odd-lot dealer in that stock, sub¬ 
ject to appropriate regulation. 

The proposed rule changes would pro¬ 
vide specialists with the ability to per¬ 
form both the functions of the specialist 
and the odd-lot dealer. At the same time, 
the proposed rule changes would con¬ 
tinue to insure that the specialists will 
perform these functions in a manner that 
is consistent with the public interest and 
the protection of investors. 

The proposed changes to Rules 100, 
101, 104, 108 and 126 of the Exchange 
also relate to Section 11(b) of the Act 
since that Section permits a national 
securities exchange to have rules govern¬ 
ing the activities of its members that 
are registered as specialists and/or odd- 
lot dealers. 

COMMENTS RECEIVED FROM MEMBERS, PAR¬ 
TICIPANTS OR OTHERS ON PROPOSED RULE 

CHANGES 

The Exchange has not solicited com¬ 
ments regarding the proposed. changes 
to Rule 100, 101, 104, 108 and 126 and 
has received none. 

BURDEN ON COMPETITION 

The Exchange is of the opinion that 
the proposed changes to Rules 100, 101, 
104, 108 and 126 will not impose any 
burden on competition not consistent 
with the purposes of the Act. 

Within 35 days of the date of publi¬ 
cation of this notice in the Federal 
Register, or within such longer period 
(i) as the Commission may designate 
up to 90 days of such date if it finds such 
longer period to be appropriate and pub¬ 
lishes its reasons for so finding or (ii) 
as to which the above mentioned self- 
regulatory organization consents, the 
Commission will: (A) by order approve 
such proposed rule changes, or (B) insti¬ 
tute proceedings to determine whether 
the proposed rule changes should be 
disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file six copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission, Washington. D.C. 
20549. Copies of the filing with respect 
to tlie foregoing and of all written sub¬ 
missions w ? ill be available for inspection 
and copying in the Public Reference 
Room, 1100 L Street, N.W., Washington, 
D.C. Copies of such filings will also be 
available for inspection and copying at 
the principal office of the above men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before May 19, 
1976. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

[ seal! Shirley E. Hollis, 

Assistant Secretary . 

April 9, 1976. 

IFR Doc.76-11243 Filed 4-16-76:8:45 am] 


l Release No. 34-12335; File No. 

8R-PSE-76-51 

PACIFIC STOCK EXCHANGE INC. 

Self-Regulatory Organizations; Proposed 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1), as amended by Pub. L. 
No. 94-29, 16 (June 4. 1975), notice is 
hereby given that on March 31. 1976 the 
above-mentioned self-regulatory organi¬ 
zation filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

The proposed rule change amends Rule 
vn of the Pacific Stock Exchange Incor¬ 
porated to adopt the Financial And Op¬ 
erational Combined Uniform Single 
("FOCUS") Report, which is designed to 
simplify and make uniform the financial 
and operational reporting of Exchange 
member organizations required under 
the Securities Exchange Act of 1934. The 
FOCUS Report is intended to consoli¬ 
date reporting requirements for surveil¬ 
lance purposes, the annual audit, cus¬ 
tomer statements and economic data col¬ 
lection. The proposed rule, in adopting 
the FOCUS Report, deletes provisions 
wiiich previously required the submis¬ 
sion of various other financial and oper¬ 
ational forms and reports by member 
organizations to the Exchange. The text 
of the proposed rule change is contained 
in Exhibit A hereto. 

statement of basis and purpose 

The principal purpose of the proposed 
rule change is to amend Exchange Rule 
VII to adopt the Financial and Opera¬ 
tional Combined Uniform Single ("FO¬ 
CUS") Report in accordance with the 
Exchange’s plan which was approved 
by the Securities and Exchange Com¬ 
mission on December 19. 1975 (Securities 
Exchange Act Release No. 11935). 

The proposed rule change, by adopting 
the FOCUS reporting requirements, re¬ 
lates to the Exchange’s capacity to carry 
out the purposes of the Act, and to com¬ 
ply, and to enforce compliance by its 
members and persons associated with its 
members, with the Act and the rules and 
regulations thereunder. By prescribing a 
uniform method of reporting financial 
and operational conditions of Exchange 
members, the proposed rule change will 
foster cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with re¬ 
spect to, and facilitating transactions in 
securities. In addition, the proposed rule 
change will serve to protect investors and 
the public interest. 

Comments on the proposed rule change 
have not been solicited, and none have 
been received. 

The proposed rule change will not im¬ 
pose any burden on competition. 

Within 35 days of the date of publica¬ 
tion of this notice in the Federal Reg¬ 
ister, or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such longer 
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period to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the above mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary of 
of the Commission, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public reference 
Room. 1100 L Street, N.W., Washington. 
D.C. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before May 10, 
1976. 

For the Commission by the Division of 
Market Regulation, pursuant to delegat¬ 
ed authority. 

Shirley E. Hollis, 

Assistant Secretary. 

April 12, 1976. 

Rule VII 

FINANCIAL AND OPERATIONAL COMBINED 
UNIFORM SINGLE ("FOCUS") REPORT 

Reports To Be Filed by Certain Member 
Organizations 

Section 1. Unless the Exchange determines 
otherwise, every member organization, ex¬ 
cept as otherwise provided in Section 3 of 
this Rule, shall file with the Exchange the 
reports prescribed by this Section. 

Monthly Reports 

(a) Part I of SEC Form X-17A-5 shall be 
filed monthly by any member organization 
which carries or clears accounts for cus¬ 
tomers. Such report shall be due by the tenth 
business day following the end of the month 
being reported upon. 

Part II Quarterly Reports 

(b) Two manually signed copies of Part 
n of SEC Form X-17A-5 shall be filed for 
each calendar quarter by any member orga¬ 
nization which carries or clears accounts for 
customers. Such report shall be due by the 
fifteenth calendar day following the end of 
the calendar quarter being reported upon. 

Part IIA Quarterly Reports 

(c) Two manually signed copies of Part 
IIA of SEC Form X-X7A-5 shall be filed for 
each calendar quarter by any member orga¬ 
nization which does not carry or clear ac¬ 
counts for customers. 8uch report shall be 
due by the fifteenth calendar day follow¬ 
ing the end of the calendar quarter being 
reported upon. 

Part II or Part IIA Filings On Other Than 

Calendar Quarters 

(d) A member organization shall file an 
additional Part II or Part IIA of SEC Form 
X-17A-5, as appropriate, within fifteen 
calendar days after the date selected for 
the annual audited financial statements of 


the member organization, pursuant to the 
provisions of Section 6 of this Rule, where 
such date does not coincide with the end 
of a calendar quarter. 

Accelerated Reporting 

Sec. 2. Unless the Exchange determines 
otherwise, if any of the conditions described 
in this Section is applicable, a member orga¬ 
nization subject to the provisions of Section 
1 of this Rule shall file with the Exchange 
on a monthly basis (or more frequently If 
the Exchange so determines) Part II or Part 
IIA of SEC Form X-17A-5, as appropriate, 
together with a schedule of proprietary se¬ 
curities and commodities, and related "hair¬ 
cuts", and any other supplementary sched¬ 
ules deemed appropriate by the Exchange. 
Such reports shall be due by the fifteenth 
calendar day following the end of the month 
during which this Section becomes applica¬ 
ble to a member organization, and such 
accelerated reports shall continue to be filed 
each month thereafter (or more frequently 
If the Exchange so determines) until the 
member organization is otherwise advised by 
the Exchange: 

SIPC Referral 

(a) The member organization ts subject 
to the referral provisions of Section 5(a) of 
the Securities Investor Protection Act. in 
which event the Exchange will notify the 
member organization to file accelerated re¬ 
ports. 

Financial or Operational Condition 

(b) The member organization has exceeded 
or is exceeding the financial or operational 
parameters set forth in Section 1 of Rule VI, 
in which event the member organization 
shall file without further notice the reports 
required by this Section. 

General Conditions 

(c) The Exchange requires the filing of 
accelerated reports for reasons relating to 
(1) the financial or operational condition of 
the member organization (notwithstanding 
the provisions of paragraph (b) of this Sec¬ 
tion), (11) the condition of the securities 
markets, or (iii) the condition of the securi¬ 
ties industry, in which events the Exchange 
will notify the member organization to file 
accelerated reports. 

Phase-In Period 

(d) For the first three months of calendar 
year 1976 or for a longer period if so extended 
by the Exchange, 

(i) Any member organization which clears 
or carries accounts of other broker-dealers 
shall file Parts I and II of SEC Form X-17A-5 
on a monthly and quarterly basis, respec¬ 
tively: and, 

(li) any member organization which files 
Part II or Part IIA of SEC Form X-17A-5 
shall file a schedule of proprietary securities 
and commodities, and related "haircuts”, and 
any other supplementary schedules which the 
Exchange may specifically prescribe. For pur¬ 
poses of this Section, proprietary securities 
and commodities include: actual or contrac¬ 
tual commitments (other than unsettled 
regular-way securities transactions for mem¬ 
ber organizations reporting on a settlement 
date basis), long and short positions in firm 
accounts, subordinated accounts, secured de¬ 
mand note accounts, or any other account 
which is deemed proprietary for purposes of 
computing net capital In accordance with 
the provisions of Section 1 of Exchange Rule 
V (Net Capital Requirements). 

Exemptions 

Sec. 3 Unless the Exchange determines 
otherwise, a member organization shall be 


exempt from the filing requirements pre¬ 
scribed by Sections 1 and 2 of this Rule 
under the following conditions: 

Members Exempt From Net Capital Rule 

(a) Any Floor Broker. Market Maker in 
listed options or Specialist, registered with 
the Exchange In any such capacity, who is 
exempt from the minimum net capital re¬ 
quirements prescribed by Section 1 of Rule 
V (Net Capital Requirements). 

A member organization qualifying ior an 
exemption from the regular filing require¬ 
ments pursuant to this Paragraph shall file 
with the Exchange for each calendar quarter 
a balance sheet and income statement in 
such form as prescribed by the Exchange. 
Such balance sheet and income statement 
shall be due by the fifteenth calendar dav 
following the end of each calendar quarter in 
which the exemption provided in this Para¬ 
graph is applicable. 

Members Designated To Other Self-Regula¬ 
tory Organizations 

(b) Any member organization which is a 
member of another self-regulatory organiza¬ 
tion which has been designated the examin¬ 
ing authority for such member organization 
by the Securities and Exchange Commission. 

A member organization qualifying for an 
exemption pursuant to this Paragraph shall 
file with the Exchange a copy of the follow¬ 
ing reports at such time and at such fre¬ 
quency as prescribed by such other desig¬ 
nated examining authority or by any appli¬ 
cable rule: 

(i) Part II or Part IIA of SEC Form X 
17A-5; and. 

(li) Notice and Part II of SEC Form X- 
17A-5, including such supplementary sched¬ 
ules as may be required, pursuant to the pro¬ 
visions of Rule 17a-ll u~der the Securities 
Exchange Act of 1934, as amended. 

Commentary: .01 A copy of SEC Form 
X-17A-5 will be made available to any in¬ 
terested self-regulatory organization of which 
the member organization is a member and 
to the Securities and Exchange Commission 
upon written request by any such self-regu¬ 
latory organization, the Securities and Ex¬ 
change Commission, or the member organiza¬ 
tion. 

Report Filed Upon Termination of 
Membership Interest 

Sec. 4. If a member organization holding 
any membership interest In a national securi¬ 
ties exchange ceases to be a member in good 
standing of such exchange, such member 
organization shall, within two business days 
after such event, file with the Securities and 
Exchange Commission and with the Ex¬ 
change, Part II of Form X-17A-5, as of the 
date of such event, pursuant to the provi¬ 
sions of Paragraph (b) of Rule 17a-5 under 
the Securities Exchange Act of 1934, as 
amended. 

Customer Statements 

Sec. 5. Every member organization shall 
furnish to its customers, principal stockhold¬ 
ers and subordinated lenders, and shall file 
with the Securities and Exchange Commis¬ 
sion. the Exchange, and any other self- 
regulatory organizations of which it is a 
member, certain financial statements in ac¬ 
cordance with the provisions of Paragraph 

(c) of Rule 17a-5 under the Securities Ex¬ 
change Act of 1934, as amended. 

Annual Filing of Audited Financial 
Statements 

Sec. 6. Every member organization shall file 
annually a report which shall be audited by 
an Independent public accountant in ac¬ 
cordance with the provisions of paragraphs 
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(d> through (n) of Rule 17a-5 under the 
Securities Exchange Act of 1934. as amended. 

Report on Income and Expenses 

Sec. 7. Every member organization which 
is not a member of any other self-regulatory 
organization shall file with the Exchange two 
manually signed copies of Form X-17A-10 
pursuant to the provisions of Rule 17a-10 
under the Securities Exchange Act of 1934. 
as amended, not later than forty calendar 
days after the close of each calendar year; 
provided however, a member organization re¬ 
quired to complete Schedules A through D 
of such Form shall file Form X-17A-10 not 
later than flfty-flve calendar days after the 
close of each calendar year. 

Underwriting Commitments 

Sec. 8 Each member organization, for 
which the Exchange is the designated ex¬ 
amining authority, which enters into a se¬ 
curity underwriting committee, either with 
respect to an original or a secondary distribu¬ 
tion of securities, whether or not admitted 
to dealing on the Exchange, shall notify the 
Exchange thereof in such manner as the Ex¬ 
change shall prescribe. 

Lawsuits 

Sec. 9. Each member organization, for 
which the Exchange is the designated exam¬ 
ining authority, shall give written notice to 
the Exchange regarding all lawsuits involv¬ 
ing such member organization or any partic¬ 
ipant therein, including a description of the 
nature and principal allegations of such law¬ 
suits. and a statement of the amount of 
damages claimed therein. Similar notice shall 
be given to the Exchange regarding any 
claims or contingent liabilities that appear 
likely to result in litigation. 

|FR Doc.78-11244 Filed 4-16-76:8:45 am| 


| Release No. 34-12332; File No. 

SR-PB W-76-6 J 

PBW STOCK EXCHANGE. INC. 

Self-Regulatory Organization; Proposed 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1). as amended by Pub. L. 
No. 94-29. § 16 (June 4, 1975). notice is 
hereby given that on March 22. 1976. the 
above-mentioned self-regulatory organi¬ 
zation filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: 

Statement by PBW of Terms of Sub¬ 
stance of the Proposed Rule Change 

The PBW Stock Exchange, Inc. 
(“PBW**), pursuant to Rule 19b-4 of the 
Securities Exchange Act of 1934 (the 
“Act") hereby proposes to amend Option 
Rule 1051. The Amendment is set forth 
below. Brackets indicate words to be de¬ 
leted, and underscoring indicates words 
to be added. 

I ACCOUNTS OF EXCHANGE EMPLOYEES] 

Rule 1051. [No options member or op¬ 
tions organization shall approve for op¬ 
tions trading any account in which an 
employee of the Exchange or any cor¬ 
poration in which the Exchange owns the 
majority of capital, is directly or indi¬ 
rectly interested.] 

Officers and Employees Restricted. 
a. Every salaried officer or employee of 
the Exchange and every salaried officer 


or employee of any corporation in which 
the Exchange owns the majority of the 
stock shall report promptly to the Ex¬ 
change every purchase or sale for his own 
account or the account of others of any 
security which is the underlying security 
of any option contract admitted to deal¬ 
ings on the Exchange. 

b. No salaried officer or employee of the 
Exchange or salaried officer or employee 
of any corporation in which the Ex¬ 
change owns the majority of the cor¬ 
porate stock may purchase or sell for his 
own account or for the account of others 
any option contract which entitles the 
purchaser to purchase or sell any secur¬ 
ity described in paragraph a of this 
Section. 

Statement by PBW of Purpose of the 
Proposed Rule Change 

The purpose of the proposed rule 
change is to permit the PBW Stock Ex¬ 
change. Inc., to monitor and regulate 
transactions of its officers and employees 
in underlying securities which are the 
subject of options on the PBW and to 
permit officers and employees of the 
PBW to engage in options transactions 
on other Exchanges on the same basis as 
the officers and employees of the Chicago 
Board of Options Exchange (“CBOE”) 
are permitted to engage in options trans¬ 
actions on Exchanges other than the 
CBOE. (See CBOE Constitution Article 
XI. Section 11.4# 

Statement by PBW of Basis of the 
Proposed Rule Change 

The proposed rule change will promote 
just and equitable principles of trade by 
affording PBW officers and employees 
trading privileges analogous to those af¬ 
forded to CBOE officers and employees. 
The reporting requirements of the pro¬ 
posed rule change are sufficient to pre¬ 
vent fraudulent and manipulative acts 
and policies by those w’ho choose to en¬ 
gage in the type of transactions per¬ 
mitted by the rule. 

Within thirty-five (35) days of the 
date of this publication or within such 
longer period (i) as the Commission may 
designate up to 90 days of such date if it 
finds such longer period to be appropri¬ 
ate and publishes its reasons for so find¬ 
ing or (ii) as to which the above-men¬ 
tioned self-regulatory organization con¬ 
sents. the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B > Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file six copies thereof with the Secretary 
of the Commission. Securities and Ex¬ 
change Commission. 500 North Capitol 
Street, Washington, D.C. 20549. Copies 
of the filing with respect to the foregoing 
and of all w r ritten submissions will be 
available for inspection and copying in 
the Public Reference Aoom, 1100 L 
Street. N.W., Washington, D.C. Copies of 
such filings will also be available for 
inspection and copying at the principal 
office of the above-mentioned self- 


regulatory organization. All submissions 
should refer to the file number refer¬ 
enced in the caption above and should 
be submitted on or before May 19, 1976. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

TsealI Shirley E. Hollis, 

Assistant Secretary. 

April 12. 1976. 

IFR Doc .76 11245 Filed 4-16 76; 8:15 am I 


| Release No. 34-12233; File No. SR PBW- 
76-10J 

PBW STOCK EXCHANGE, INC. 

Self-Regulatory Organization; Proposed 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s<b> (1). as amended by Pub. L. 
No. 94-29. § 16 (June 4, 1975). notice is 
hereby given that on March 19. 1976, the 
above-mentioned self-regulatory orga¬ 
nization filed w ith the Securities and Ex¬ 
change Commission proposed rule 
changes as follows: 

Statement of PBW of the Terms of 
Substance of the Proposed Rule 
Changes 

The PBW Stock Exchange, Inc. 
(“PBW”) proposes to amend its Options 
Rule 999, 1000. 1052, 1029. 1033. and its 
Pilot Program for Trading Options 
(“Plan”) in order to accommodate the 
trading of put options as well as call op¬ 
tions on the PBW. 

Statement by PBW of Purpose of the 
Proposed Rule Change 

The purpose of the proposed amend¬ 
ments to the PBW Options Rules and 
Plan Is to provide the self-regulatory 
framework for trading put options on 
the PBW. In addition, the Plan, as 
amended, incorporates changes which 
have occurred since its original filing. 

Statement of PBW of Basis of the 
Proposed Rule Change 

The proposed amendments conform to 
Section 6(b) of the Securities Exchange 
Act of 1934 as amended by the Securities 
Acts Amendments of 1975. The PBW be¬ 
lieves that the proposed expansion of its 
Options Program is consistent with the 
statutory standards of protection of in¬ 
vestors and is in the public interest. 

Put trading on the PBW will be subject 
to the same types of controls now in 
place with respect to the trading of calls. 
All the regulatory safeguards presently 
applicable to calls will be applicable to 
puts. The PBW believes, therefore, that 
the addition of put trading under this 
proposed regulatory framework will pro¬ 
tect investors and be in the public 
interest. 

The PBW has determined that the 
proposed amendments contained herein 
will not impose a burden on competition. 

Within thirty-five (35) days of the 
date of this publication or within such 
longer period (i) as the Commission may 
designate up to 90 days of such date if 
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it finds such longer period to be appro¬ 
priate and publishes its reasons for so 
finding or (ii) as to which the above- 
mentioned self-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

iB > Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file six copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission. 500 North Capitol 
Street, Washington. D.C. 20549. Copies 
of the filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L Street, 
Washington, D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory organi¬ 
zation. All submissions should refer to 
the file number referenced in the cap¬ 
tion above and should be submitted on or 
before May 19, 1976. 

For the Commission by the Division of 
Market Regulations, pursuant to dele¬ 
gated authority. 

tSEALl Shirley E. Hollis. 

Assistant Secretary. 

April 12. 1976. 

|FR Doc.76-11240 Piled 4-16-7C;8:45 am| 


[Rel. No. 19477, 70-58291 

PENNSYLVANIA ELECTRIC CO. 

Notice of Proposed Transactions Related to 
Financing Construction of Pollution Con¬ 
trol Facilities; Request for Exception 
From Competitive Bidding 

April 12. 1976. 

Notice is hereby given that Pennsyl¬ 
vania Electric Company (1001 Broad 
Street, Johnstown, Pennsylvania 15907) 
(“Penelec”), an electric utility subsidiary 
of General Public Utilities Corporation, 
a registered holding company, has filed 
an application-declaration and an 
amendment thereto with this Commis¬ 
sion pursuant to the Public Utility Hold¬ 
ing Company Act of 1935 (“Act*'), desig¬ 
nating Sections 6(b>, 9<a). 10 and 12(d) 
thereof and Rules 44(b)(3) and 50 pro¬ 
mulgated thereunder as applicable to the 
proposed transactions. All interested 
persons are referred to the application- 
declaration, as amended, which is sum¬ 
marized below, for a complete statement 
of the proposed transactions. 

Penelec states that applicable environ¬ 
mental regulations make necessary' the 
construction of certain pollution control 
facilities (“Facilities”) at the Homer City 
generating station, located in Indiana 
County, Pennsylvania. The Facilities will 
be owned by Penelec and New York State 
Electric & Gas Corporation (“NYSE&G”) 
as non-affillated, co-equal tenants in 
common, just as the Homer City gen¬ 
erating station itself Is now owned by 


Penelec and NYSE&G. It is presently es¬ 
timated that the aggregate cost of the 
Facilities will be about $30,000,000 (ex¬ 
cluding allowance for funds used during 
construction), approximately half of 
wiiich is Penelec’s shares. Construction 
of the Facilities has already begun and 
at December 31, 1975, approximately 
$8,000,000 had been expended for such 
construction, $4,000,000 of which was ex¬ 
pended by Penelec. It is stated that 
Penelec and NYSE&G intend to recover 
these expenditures and defray future 
construction costs by entering into a Pol¬ 
lution Control Facilities Agreement 
(“Agreement’*) with the Indiana County 
Industrial Development Authority (the 
“Authority”), a public instrumentality 
organized under the Pennsylvania In¬ 
dustrial and Commercial Development 
Law. 

Under the proposed Agreement, the 
Authority will issue and sell to the pub¬ 
lic up to $30,000,000 aggregate principal 
amount of its tax-exempt Pollution Con¬ 
trol Revenue Bonds (“Authority Bonds”). 
The Authority Bonds w T ill be issued sep¬ 
arately with respect to Penelec and 
NYSE&G under trust indentures (“Pen¬ 
elec Indenture” and “NYSE&G Inden¬ 
ture”) between the Authority and a cor¬ 
porate trustee approved by the utility 
company involved. The interest rates, 
maturity dates, and other terms of the 
Authority Bonds, which will be marketed 
through an underwriters’ group repre¬ 
sented by Bache Halsey Stuart, Inc., 
have yet to be determined, but will be 
subject to the approval of each of the 
utility companies. 

It is stated that the credit of the Au¬ 
thority will not be pledged to the pay¬ 
ment of principal and interest on the Au¬ 
thority Bonds issued in respect of Pen¬ 
elec’s proportionate share of the Facili¬ 
ties; the principal and interest thereon 
will be payable solely from payments 
made by Penelec on the first mortgage 
bonds (“Penelec Bonds”) it proposes to 
Issue and sell to the Authority in satis¬ 
faction of its obligation to pay its share 
of the purchase price of the Facilities. 
The Penelec Bonds, the aggregate prin¬ 
cipal amount of which will not exceed 
$15,000,000. will be issued under Penelec's 
Mortgage and Deed of Trust to Bankers 
Trust Company, Trustee, dated January 
1, 1942, as previously amended and sup¬ 
plemented by various supplemental in¬ 
dentures and as to be further amended 
and supplemented by a supplemental in¬ 
denture creating the Penelec Bonds. 
(Similarly, NYSE&G would issue and sell 
to the Authority a like principal amount 
of its first mortgage bonds to satisfy its 
co-equfl obligation on the Facilities.) 
It is further stated that the interest rate, 
maturity date, and redemption or pre¬ 
payment provisions of the Penelec Bonds 
will correspond to the interest rate, ma¬ 
turity date, and redemption or prepay¬ 
ment provisions of the Authority Bonds 
issued in respect to Penelec*s share of 
the Facilities. 

The proceeds realized from the sale of 
the Authority Bonds issued with respect 
to Penelec will be placed in a construc¬ 


tion fund administered by the Penelec 
Indenture Trustee and will thereafter be 
disbursed to Penelec to reimburse it for 
costs previously incurred in constructing 
the Facilities or to pay future construc¬ 
tion costs as they are incurred. 

The proposed Agreement further pro¬ 
vides that upon issuance and delivery of 
the Authority Bonds. Penelec and 
NYSE&G will transfer to the Authority, 
subject to the liens of their respective 
first mortgage bond indentures, their re¬ 
spective interests in the Facilities, which 
interests will be reconveyed to them from 
time to time as they are completed. 

Penelec requests that the issuance of 
the Penelec Bonds be excepted from the 
competitive bidding requirements of Rule 
50 pursuant to a finding by this Commis¬ 
sion that competitive bidding thereon 
w T ould be inappropriate to the proposed 
transaction. Penelec anticipates that the 
interest rate on the tax-exempt Author¬ 
ity Bonds and, in turn, on the Penelec 
Bonds will be substantially less than the 
interest rate on funded indebtedness that 
Penelec would otherwise sell to investors 
to finance its share of the Facilities. 

It is stated that the Pennsylvania Pub¬ 
lic Utility Commission has jurisdiction 
over the proposed transactions and that 
no other state commission and no fed¬ 
eral commission, other than this Com¬ 
mission. has jurisdiction over the pro¬ 
posed transactions. It is r1?o stated that 
the fees and expenses to be incurred by 
Penelec in connection with the proposed 
transactions will be supplied by further 
amendment. 

Notice is further given that any inter¬ 
ested person may. not later than May 5. 
1076. request in writing that a hearing 
be held on such matter, stating the 
nature of his interest, the reasons for 
such request, and the issues of fact or law f 
raised by said application-declaration, as 
amended, which he desires to controvert; 
or he may request that he be notified if 
the Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary. Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail (ah mail if 
the person being served is located more 
than 500 miles from the point of mailing> 
upon the applicant-declarant at the 
above-stated addresses, and proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the application-declara¬ 
tion, as amended, or as it may be further 
amended, may be granted and permitted 
to become effective as provided in Rule 
23 of the General Rules and Regulations 
promulgated tinder the Art, or the Com¬ 
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a hearing is ordered will receive any 
notices and orders issued in this matter, 
including the date of the hearing <if 
ordered) and any postponements 
thereof. 
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For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

i seal 1 Shirley E. Holles, 

Assistant Secretary. 

|FR Doc.76-11237 Filed 4-16-76:8:45 am| 


(File No. 500-l| 

PRESLEr COMPANIES 
Suspension of Trading 

April 2, 1976. 

The common stock of Presley Com¬ 
panies. being traded on the American 
Stock Exchange, the Pacific Stock Ex¬ 
change, the Boston Stock Exchange, and 
the PBW Stock Exchange pursuant to 
provisions of the Securities Exchange 
Act of 1934 and all other securities of 
Presley Companies being traded other¬ 
wise than on a national securities ex¬ 
change: and 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in such securities 
on such exchange and otherwise than on 
a national securities exchange is required 
in the public interest and for the pro¬ 
tection of investors: 

Therefore, pursuant to Section 12ik) 
of the Securities Exchange Act of 1934. 
trading in such securities on the above 
mentioned exchange and otherwise than 
on a national securities exchange is sus¬ 
pended. for the period from April 4, 1976 
through April 13. 1976. 

By the Commission. 

[seal 1 Shirley E. Hollls, 

Assistant Secretary. 

(FR Doc.76-11238 Filed 4-16-76:8:45 amj 

VETERANS ADMINISTRATION 

CENTRAL OFFICE EDUCATION AND 
TRAINING REVIEW PANEL 

Meeting 

The Veterans Administration gives 
notice pursuant to Pub. L. 92-463 that a 
meeting of the Central Office Education 
and Training Review Panel, authorized 
by Section 1790*b), Title 38. United 
States Code, will be held in Room 119, 
Veterans Administration Central Office. 
810 Vermont Avenue, NW.. Washington, 
DC on June 1. 1976 at 10 a.m. The meet¬ 
ing will be held for the purpose of re¬ 
viewing the March 10, 1976 decision of 
the Director. Veterans Administration 
Regional Office. St. Petersburg. Florida 
that benefits to all eligible persons en¬ 
rolled in Herlong Aviation Incorporated, 
8977 Herlong Road. Jacksonville. Florida 
be discontinued, effective March 10, 1976. 

The meeting will be open to the public 
up to the seating capacity of the con¬ 
ference room. Seating capacity is limited, 
so it will be necessary for those wishing 
to attend to contact Mr. Leo Lloyd, Staff 
Specialist. Field Operations (223A >, Edu¬ 
cation and Rehabilitation Service, Vet¬ 
erans Administration Central Office 


(phone 202 389-2850> prior to May 25, 
1976. 

Dated: April 13. 1976. 

f SEAL 1 R. L. ROUDEBUSH, 

Administrator . 

I FR Doc .76 -11186 Filed 4-16-76:8:45 amj 


SPECIAL MEDICAL ADVISORY GROUP 
Meeting 

The Veterans Administration gives 
notice pursuant to Pub. L. 92-463 that a 
meeting of the Special Medical Advisory 
Group, authorized by 38 U.S.C. 4112(a). 
will be held in the Administrator’s Con¬ 
ference Room at the Veterans Adminis¬ 
tration Central Office. 810 Vermont Ave¬ 
nue. NW.. Washington, DC on May 17 
and 18. 1976. The purpose of the Special 
Medical Advisory Group Is to advise the 
Administrator and the Chief Medical Di¬ 
rector relative to the care and treatment 
of disabled veterans, and other matters 
pertinent to the Veterans Administra¬ 
tion's Department of Medicine and Sur¬ 
gery. 

The general session will convene at 
8:30 a.m. on May 17. It will be open to 
the public up to the seating capacity of 
the room. Because this capacity is 
limited, it will be necessary for those 
wishing to attend to contact Mr. R. E. 
Lindsey. Executive Secretary. Special 
Medical Advisory Group. Veterans Ad¬ 
ministration Central Office (Phone 202- 
389-2588) prior to May 14. 1976. 

Dated: April 13. 1976. 

I seal! R. L. Roudebush, 

Administrator. 

|FR Doc.76-11185 Filed 4-16-76:8:45 am) 

INTERSTATE COMMERCE 
COMMISSION 

| Notice No. 28 J 

ASSIGNMENT OF HEARINGS 

April 14, 1976. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 

MC 139495 Sub 89. National Carriers. Inc., 
now assigned May 11, 1976, at Chicago. Ill., 
will be held in Room 1417, Everett McKin¬ 
ley Dlrksen Building. 219 S. Dearborn St. 
MC 141367, Publex Warehouse & Transpor¬ 
tation. a Div. of World Wide Transpor¬ 
tion Engineering Co., now assigned May 
12. 1976. at Chicago. III., will be held in 
Room 204-A. Everett McKinley Dlrksen 
Building. 219 S. Dearborn St. 


MC 123294 Sub 34, Warsaw Trucking Co., 
now assigned May 17. 1976, at Chicago. Ill., 
will be held in Room 204-A Everett Mc¬ 
Kinley Dlrksen Building. 219 S. Dearborn 
St. 

MC 135414 Sub 2. Lunger Truck Line. Inc., 
now assigned April 13, 1976, at Jeffer¬ 
son City. Mo., is cancelled and applica¬ 
tion dismissed. 

MC 114273 Sub 238. CRST, Inc., now assigned 
July 7, 1976, at Des Moines. Iowa is can¬ 
celed and application dismissed. 

MC 128648 Sub 6. Trans-Unlted. Inc., Exten- 
tlon—Additional Points. MC 128648 Sub 7. 
Trans-United. Inc., Extention—Additional 
Points, and MC 128648 Sub 10. Trans- 
Unlted, Inc., Extention—Monrovia, Calif., 
now assigned May 13. 1976, at Chicago, III., 
will be held in Room 204-A. Everett Mc- 
kinley Dlrksen Building. 219 S. Dearborn 
St. 

MC-F 12689, Kane Miller Corp.—Continu¬ 
ance In Control—B & B Packing Transport 
Ltd., now assigned May 19. 1976. at Chi¬ 
cago. Ill., will be held in Room 1417. Everett 
McKinley Dlrksen Building. 219 S. Dear¬ 
born Street. 

MC 141054 Sub 2, B & B Packing Transport. 
Ltd., now assigned May 19. 1976. at Chi¬ 
cago. Ill., will be held In Room 1417, Everett 
McKinley Dlrksen Building, 219 S. Dear¬ 
born Street. 

MC 111729 Sub 655. Purolator Courier Corp., 
now assigned May 18. 1976. at Dallas. Tex . 
will be held In Room 5B-43, New Federal 
Bldg., 1100 Commerce Street. 

MC 120098 Sub 28. Uintah Freightway, A 
Corp., now assigned June 7 thru June 11, 
1976 <2 weeks), at Salt Lake City. Utah, 
will be held at the Rodeway Inn. 154, West 
6th South Street: June 14, 1976, thru 
June 18. at Grand Junction. Colorado, at 
the Best Western-Bar-X Motel. 1600 North 
Avenue. 

AB 11. Chicago & Eastern Illinois Railroad 
Company Abandonment Between Joppa 
Junction and Fayville Junction. Johnson, 
Pulaski, and Alexander Counties. Illinois, 
AB 11 Sub 2. Chicago & Eastern Illinois 
Railroad Company Abandonment of Op¬ 
erations Between Fayville Junction and 
Thebes Junction. Alexander County, Illi¬ 
nois. and AB 11 Sub 1. Chicago & Eastern 
Illinois Railroad Company Abandonment 
of Operations Between Rockview and Chaf¬ 
fee. Scott County. Missouri, now assigned 
June 3. 1976. at Cairo. Ill., is canceled. 

MC 113666 Sub 96. Freeport Transport, Inc., 
now being assigned June 3. 1976 (2 days), 
at St. Louis, Mo., in a hearing room to be 
later designated. 

MC 115331 Sub 396, Truck Transport Incor¬ 
porated. and MC 135197 Sub. Leeser Trans¬ 
portation. Inc., now being assigned June 3, 
1976 (2 days), at St. Louis. Mo., in a hear¬ 
ing room to be later designated. 

MC 114211 8ub 254. Warren Transport. Inc., 
now being assigned June 8. 1976 (2 days), 
at Memphis. Tenn.. In a hearing room to 
be later designated. 

MC 140444 Sub 1, Highland Tours. Inc., now 
assigned April 22. 1976. at Jacksonville. 
Fla., in Room 1001 Federal Building West 
Bay st., is canceled and reassigned for 
April 22. 1976. at Jacksonville, Fla., in the 
US. Court of Appeals Countroom. Post 
Office Building, 4th Floor. 311 West Mon¬ 
roe St. 

MC 77972 (Sub 28), Merchants Truck Line. 
Inc., now being assigned May 18. 1976 (3 
days), for continued hearing at Biloxi. 
Mississippi, and will be held at the Holiday 
Inn, 92 West Beach Boulevard. 
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MC 103926 (Sub 47). W. T. Mayfield Sons 
Trucking Co. now being assigned July 7. 
1976, at the Offices of the Interstate Com¬ 
merce Commission in Washington, D.C. 

[seal! Robert L. Oswald. 

Secretary. 

IFR Doc.76-11202 Filed 4-16-70;8:45 am) 


FOURTH SECTION APPLICATION FOR 
RELIEF 

April 14. 1976. 

An application, as summarized below, 
has been filed requesting relief from the 
requirements of Section 4 of the Inter¬ 
state Commerce Act to permit common 
carriers named or described in the appli¬ 
cation to maintain higher rates and 
charges at intermediate points than 
those sought to be established at more 
distant points. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 40 of the General Rules of 
Practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica¬ 
tion of this notice in the Federal Reg¬ 
ister. 

FSA No. 43150— Joint Water-Rail 
Container Rates—Baltic Shipping Com¬ 
pany. Filed by Baltic Shipping Company, 
• (No. 103), for itself and interested rail 
carriers. Rates on general commodities, 
between points in Continental Europe, 
the United Kingdom, Black Sea. Scandi¬ 
navia and Denmark, and the U.S.S.R., 
and railroad terminals at U.S. Pacific 
Coast ports. 

Grounds for relief—Water competi¬ 
tion. 

Tariff—Baltic Shipping Company joint 
container freight tariff No. 3. I.C.C. No. 
3, F.M.C. No. 28. 

By the Commission. 

[seal] Robert L. Oswald. 

Secretary . 

IFR Doc.76-11201 Filed 4-16-76:8:45 ami 


| No. MC-C-8994] 

GLENGARRY TRANSPORT LIMITED—PE¬ 
TITION FOR DECLARATORY ORDER- 
INTERNATIONAL BRIDGE—EXEMPTION 

Filing of Petition 

April 9,1976. 

Petitioner : Glengarry Transport Lim¬ 
ited (Alexandria, Ontario, Canada). Pe¬ 
titioner’s representatives: Edward G. 
Villalon, James E. Wilson, Wilson, 
Woods, Villalon & Hollengreen, 1032 
Pennsylvania Building. Pennsylvania 
Avenue & 13th Street NW.. Washington. 
D.C. 20004. By petition filed March 10, 
1976, Glengarry Transport, Limited, of 
Alexandria. Ontario, Canada, seeks an 
order, pursuant to section 544(e) of the 
Administrative Procedure Act, deter¬ 
mining that no operating authority un¬ 
der part n of the Interstate Commerce 
Act is required to conduct common car¬ 
rier operations between the International 
Boundary line between the United 
States and Canada located on the In¬ 
ternational Bridge between Cornwall, 
Ontario, Canada, and Massena (Roose- 
veltown), N.Y., on the one hand, and, 


on the other, the United States Cus¬ 
toms Compound located at Massena 
(Rooseveltown), N.Y. 

Petitioner is a Canadian-domiciled 
carrier which holds appropriate author¬ 
ity from the Ontario Highway Transport 
Board to transport commodities between 
described areas in Canada, on the one 
hand, and, on the other, the Interna¬ 
tional Boundary line between the United 
States and Canada located at Cornwall. 
Petitioner holds no authority issued by 
the Interstate Commerce Commission. 

Petitioner desires to transport com¬ 
modities from Canada under its existing 
Canadian authority to the International 
Boundary line, thence across the said 
boundary to the U.S. Customs Com¬ 
pound. At that point it proposes to 
physically interchange traffic with 
United States carriers for movement 
of the lading to points in the United 
States. In the reverse direction, it 
proposes to accept freight from U.S. 
carriers at the customs area for 
transportation to its authorized 
Canadian service points, again traversing 
the one-half mile distance between the 
customs compound and the Interna¬ 
tional Boundary line. Petitioner states 
that shipments to be interchanged be¬ 
tween itself and U.S. carriers would move 
on through bills of lading. 

The International Boundary line is 
located on the southern span of the Sea¬ 
way International Bridge which extends 
over the St. Law ? rence River between 
Cormvall and Massena. The United 
States Customs Compound is located 
one-half mile from the International 
Boundary line. It is the position of peti¬ 
tioner that the section of bridge and 
roadway from the International Bound¬ 
ary line to the customs area is neither a 
“public highway” nor “within any re¬ 
servation under the exclusive jurisdiction 
of the United States,” within the mean¬ 
ing of section 206(a)(1) of the Inter¬ 
state Commerce Act which provides: 

“Except as otherwise provided in this 
section and in section 210a, no common 
carrier by motor vehicle subject to the 
provisions of this part shall engage in 
any interstate or foreign operation on 
any public highway, or within any re¬ 
servation under the exclusive jurisdiction 
of the United States, unless there is in 
force with respect for such carrier a 
certificate of public convenience and 
necessity issued by the Commission au¬ 
thorizing such operations • • *. M 

In support of its contentions petition¬ 
er has submitted evidence showing that 
the St. Lawrence Seaway Development 
Corporation, a wholly-owmed United 
States government corporation, and the 
St. Lawrence Seaway Authority of Can¬ 
ada are responsible for the construction, 
maintenance, operation, and develop¬ 
ment of the St. Lawrence Seaway. In¬ 
cidental to the navigational improve¬ 
ments to the seaway itself, the United 
States and Canadian seaway entities 
have formed the Seaway International 
Bridge Corporation, Ltd., a Crown Cor¬ 
poration under the laws of Canada, to 
operate and maintain the international 
bridge across the river between Cornwall 


and Massena, and that it is the Seaway 
International Bridge Corporation, Ltd., 
which has complete authority for opera¬ 
tion, maintenance, and regulation of the 
north and south spans of the bridge and 
the interconnecting roadways and facil¬ 
ities over the St. Lawrence River between 
Cornwall and the U.S. Customs Com¬ 
pound. Petitioner asserts that the bridge 
and highway facilities are not operated 
or maintained by the State of New York 
and, therefore, the one-half mile distance 
between the International Boundary line 
and the United States Customs Com¬ 
pound is neither a “public highway” nor 
“within any reservation under the ex¬ 
clusive jurisdiction of the United States,” 
and that consequently no operating au¬ 
thority from the Interstate Commerce 
Commission is required. 

Petitioner seeks to distinguish the facts 
herein from those in Consolidated T. 
Lines v. Fess and Whittmeyer Trucking 
Co., 83 M.C.C. 673 (1960) in which de¬ 
fendants took the position that author¬ 
ity was not required because the service 
involved foreign commerce between con¬ 
tiguous municipalities and was partially 
exempt under section 203(b)(8) of the 
Act. In the alternative petitioner sug¬ 
gests reconsideration of the policy ex¬ 
pressed in the Fess case, supra., and a re¬ 
turn to what petitioner alleges was the 
informal view of this Commission prior 
to 1955, that operations between a for¬ 
eign country and the customs compounds 
in this country were too insubstantial to 
warrant regulation. Petitioner maintains 
that a negative response to the request 
herein would require petitioner and other 
carriers similarly situated to undergo a 
lengthy and expensive procedure in order 
to conduct a limited operation. 

No oral hearing is contemplated at this 
time, but any person (including peti¬ 
tioner) interested in making representa¬ 
tions in favor of. or against, the relief 
sought in the petition may do so by the 
submission of written data, view's, or 
arguments. Likewise, any person desiring 
to comment upon the environmental is¬ 
sues raised by the petition is hereby 
invited to do so by the submission 
of written data, views, or arguments. 
An original and fifteen (15) copies of 
such data, views, or arguments shall 
be filed with the Commission on or 
before June 7, 1976. A copy of each rep¬ 
resentation should be served upon peti¬ 
tioner’s representatives. Written mate¬ 
rial or suggestions submitted will be 
available for public inspection at the 
Offices of the Interstate Commerce Com¬ 
mission, 12th and Constitution, Wash¬ 
ington, D.C., during regular business 
hours. Notice to the general public of the 
matters herein under consideration will 
be given by depositing a copy of this no¬ 
tice in the Office of the Secretary of the 
Commission for public inspection and by 
filing a copy thereof with the Director, 
Office of the Federal Register. 

By the Commission. 

tSEALl Robert L. Oswald, 

Secretary. 

IFR Doc.76-11204 Filed 4-16-76;8:45 am] 
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[Notice No. 220] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

Correction 

Notice No. 220 published Friday. April 
9, 1976, (41 FR 15121). contained an in¬ 
correct heading. The correct heading is 
as set forth above. 

The following publications include mo¬ 
tor carrier, water carrier, broker, and 
freight forwarded transfer applications 
filed under Section 212(b), 206<a), 211, 
312(b). and 410(g) of the Interstate 
Commerce Act. 

Each application (except as otherwise 
specifically noted) contains a statement 
by applicants that there will be no sig¬ 
nificant effect on the quality of the hu¬ 
man environment resulting from ap¬ 
proval of the application. 

Protests against approval of the appli¬ 
cation, which may include a request for 
oral hearing, must be filed with the Com¬ 
mission within 30 days after the date of 
tills publication. Failure seasonably to 
file a protest will be construed as a waiver 
of opposition and participation in the 
proceeding. A protest must be served 
upon applicants’ representative (s), or 
applicants (if no such representative is 
named). and the protestant must certify 
that such service has been made. 

Unless otherwise specified, the signed 
original and six copies of the protest shall 
be filed with the Commission. All pro¬ 
tests must specify with particularity the 
factual basis, the section of the Act. or 
the applicable rule governing the pro¬ 
posed transfer which protestant believes 
would preclude approval of the applica¬ 
tion. If the protest contains a request for 
oral hearing, the request shall be sup¬ 
ported by an explanation as to why the 
evidence sought to be presented cannot 
reasonably be submitted through the use 
of affidavits. 

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons on 
notice of the proposed transfer. 

Protests against approval of applica¬ 
tions No. MC-FC—76453, MC-FC-76463. 
MC-FC-76470, MC-FC-76471. MC-FC- 
76477, MC-FC-76483. and MC-FC-76485 
must be filed by May 10, 1976. 

TsealI Robert L. Oswald, 

Secretary. 

[FR Doc.76-11205 Filed 4-16-76;8:45 am] 


[Notice No. 229] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

April 19, 1976. 

Synopses of orders entered by the Mo¬ 
tor Carrier Board of the Commission 
pursuant to Sections 212(b), 206(a), 211, 
312(b) and 410(g) of the Interstate Com¬ 
merce Act, and rules and regulations 
prescribed thereunder (49 C.F.R. Part 
1132), appear below: 

Each application (except as otherwise 
specifically noted) filed after March 27, 
1972. contains a statement by applicants 


that there will be no significant effect 
on the quality of the human environment 
resulting from approval of the applica¬ 
tion. As provided in the Commission’s 
Special Rules of Practice any interested 
person may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings on or before May 10. 1976. 
Pursuant to Section 17(8) of the Inter¬ 
state Commerce Act, the filing of such 
a petition will postpone the effective date 
of the order in that proceeding pending 
its disposition. The matters relied upon 
by petitioners must be specified in their 
petitions with particularity. 

No. MC-FC-76270. By order entered 
April 13. 1976. the Motor Carrier Board 
approved the transfer to G & P Distribut¬ 
ing. Inc., Canonsburg, Pennsylvania, of 
the operating rights set forth in Permits 
No. MC 128459 Sub-No. 1 and No. MC 
124459 Sub-No. 2 issued January 27,1969, 
and September 26, 1973, respectively to 
Albert L. Smith, Carnegie, Pennsylvania, 
authorizing the transportation of repro¬ 
ducing machines and supplies used in 
their operation from Pittsburgh, Pa., to 
points in that part of Pennsylvania in 
and west of Bedford, Cameron, Centre, 
Clearfield, Huntington, and McKean 
Counties, to points in that part of West 
Virginia in and north of Braxton. Dodd¬ 
ridge, Lewis. Pocahontas. Webster, and 
Wetzel Counties, and points in Belmont, 
Harrison. Jefferson, and Monroe Coun¬ 
ties. Ohio, and used reproducing ma¬ 
chines from these destination points to 
Pittsburgh. Pa.; and reproducing ma¬ 
chines and supplies used in the operation 
of reproducing machines from the facili¬ 
ties of A. B. Dick Company at Columbus, 
Ohio, to points in Allegheny, Butler, Fay¬ 
ette, Westmoreland, Washington, and 
Green Counties, Pa., and used reproduc¬ 
ing machines from these points to the 
facilities of a A. B. Dick Company at 
Columbus, Ohio. Arthur J. Diskin, Esq., 
806 Frick Building. Pittsburgh, Pennsyl¬ 
vania 15219. 

No. MC-FC-76358. By order of April 
13, 1976, the Motor Carrier Board ap¬ 
proved the transfer to J & S Intermodal 
Services. Inc., Savannah, Georgia, of 
Certificate No. MC 136285 Sub-No. 10, 
issued January 21, 1976, to Southern In¬ 
termodel Logistics, Inc., Thomasville, 
Georgia, authorizing the transportation 
of general commodities, with exceptions, 
between points in the Savannah, Ga., 
Commercial Zone as defined by the Com¬ 
mission (including Savannah, Ga.) and 
between points in the Jacksonville, Fla., 
Comercial Zone, as defined by the Com¬ 
mission (including Jacksonville, Fla.) 
William P. Jackson, Jr., Jackson & 
Jessup. 3426 North Washington Boule¬ 
vard, Arlington, Virginia 22201, Attor¬ 
ney for Applicants. 

No. MC-FC-76361. By order of April 9, 
1976, the Motor Carrier Board approved 
the transfer to Western Container 
Transport, Inc., 801 Spring Street, #B- 
511, P.O. Box 1828, Seattle, WA 98111, of 
Certificate No. MC 22426 Sub 14. issued 
June 30, 1975( to Longview Motor Trans¬ 


port, Inc., Longview. WA, authorizing the 
transportation of general commodities, 
with exceptions, in containers, and empty 
containers, between Longview, Wash., on 
the one hand, and. on the other, Seattle. 
Wash., restricted to shipments having an 
immediately prior or subsequent move¬ 
ment by water. 

No. MC-FC-76425. By order of April 
13, 1976, the Motor Carrier Board ap¬ 
proved the transfer to Sandhill Stage 
Lines. Inc.. Hilton Head Island, South 
Carolina, of Certificate No. MC 136102 
(Sub-No. 1), issued September 25, 1973, 
to Carolina Blue Bird Express, Inc., 
Ridgeland, South Carolina, authorizing 
the transportation of passengers and 
their baggage, in charter operations, be¬ 
ginning and ending at Hilton Head Is¬ 
land, South Carolina, and extending to 
points in Florida, Georgia. North Caro¬ 
lina, South Carolina, and Tennessee. 
Frank A. Graham, Jr.. 707 Security Fed¬ 
eral Bldg., Columbia. South Carolina. 
29201, Attorney for applicants. 

. No. MC-FC-76426, By order of April 
13, 1976, the Motor Carrier Board ap¬ 
proved the transfer to R. B. Bator Truck¬ 
ing, Inc., East Cheshire, Massachusetts, 
of Certificate No. MC 106217 (Sub-No. 8 >. 
issued January 11, 1966. to Petroleum 
Tank Lines, Inc., Sheffield, Massachu¬ 
setts, authorizing the transportation of 
lime and limestone products from points 
in Berkshire County, Massachusetts, to 
points in Connecticut and those points in 
a described part of New York. David M. 
Marshall. Esq.. 135 State Street, Spring- 
field. Massachusetts, 10013, Attorney for 
applicants. 

[seal] Robert L. Oswald. 

Secretary . 

[FR Doc.7C-11206 Filed 4-16-76;8:45 am] 


| Notice No. 230 ] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

The following publications include mo¬ 
tor earner, water carrier, broker, and 
freight forwarder transfer applications 
filed under Section 212(b), 206(a), 211, 
312(b), and 410(g) of the Interstate 
Commerce Act. 

Each application (except as otherwise 
specifically noted) contains a statement 
by applicants that there will be no sig¬ 
nificant effect on the quality of the hu¬ 
man environment resulting from ap¬ 
proval of the application. 

Protests against approval of the appli¬ 
cation. which may include a request for 
oral hearing, must be filed with the 
Commission within 30 days after the 
date of this publication. Failure season¬ 
ably to file a protest will be construed as 
a waiver of opposition and participation 
in the proceeding. A protest must be 
served upon applicants’ representa¬ 
tive^), or applicants (if no such repre¬ 
sentative is named), and the protestant 
must certify that such service has been 
made. 
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Unless otherwise specified, the signed 
original and six copies of the protest 
shall be filed with the Commission. All 
protests must specify with particularity 
the factual basis, the section of the Act, 
or the applicable rule governing the pro¬ 
posed transfer which pi\ ^cstant believes 
would preclude approval of the applica¬ 
tion. If the protest contains a request 
for oral hearing, the request shall be 
supported by an explanation as to why 
the evidence sought to be presented can¬ 
not reasonably be submitted through the 
use of affidavits. 

Tlie operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons on 
notice of the proposed transfer. 

No. MC-FC-76475. filed April 7, 1976. 
Transferee: G & M Coaches, Inc., 41 
Commerce Street SW., Grand Rapids, 
Michigan, 49502. Transferor: Willis L. 
Meyer, doing business as Empire Line, 41 
Commerce Street SW., Grand Rapids, 
Michigan. 49502. Applicants* representa¬ 
tive: Duane A. Geiger, 41 Commerce 
Street SW., Grand Rapids, Michigan, 
49502. Authority sought for purchase by 
transferee of the operating rights of 
transferor as set forth in Certificate No. 
MC 127079, issued November 3. 1971 as 
follows: (1) Passengers and their bag¬ 
gage, and express in the same vehicle 
with passengers, over specified regular 
routes Between Belding Mich., and 
Greenville Mich., serving all intermedi¬ 
ate points, (2) Between Belding, Mich., 
and Grand Rapids, Mich., over specified 
regular routes, serving all intermediate 
points. Incidental charter operations are 
included. Transferee presently holds no 
authority from this Commission. Ap¬ 
plication has not been filed for tempo¬ 
rary authority under Section 210a(b). 

No. MC-FC-76489 filed March 30.1976. 
Transferee: E. R. Jarrell Trucking Co., 
1422 Smallman Street, Pittsburgh, Penn¬ 
sylvania, 15201. Transferor: E. R. Jar¬ 
rell, 1422 Smallman Street, Pittsburgh, 
Pennsylvania, 15201. Applicants* repre¬ 
sentative: Arthur J. Diskin, 806 Flick 
Building, Pittsburgh, Pennsylvania, 
15219. Authority sought for purchase by 
transferee of the operating rights of 
transferor as set forth in Permits No. 


MC 19917, and MC 19917 (Sub-No. 3). 
issued April 23, 1970, and May 7, 1974, 
respectively, as follows: (1) Oysters and 
fish over specified regular routes between 
Baltimore, Maryland, and Pittsburgh, 
Pennsylvania; (2) Fish over specified 
regular routes, between Boston, Mass., 
and Pittsburgh, Pa.; (3) Prepared food 
products and advertising matter and sta¬ 
tionery, used or useful in the sale of such 
products, over specified regular routes, 
between Pittsburgh Pa., and Boston 
Mass., serving the off-route point of 
Cambridge, Mass., and between Pitts¬ 
burgh, Pa., and Baltimore Md.; (4) 
Packinghouse products over specified 
regular routes, between Pittsburgh, Pa., 
Baltimore Md., and Washington D.C.; 
MC 19917 (Sub-No. 3) prepared food 
products, over irregular routes, from the 
facilities of H. J. Heinz Co., in Allegheny 
County, Pa., to points in Massachusetts, 
Connecticut, Rhode Island, Maine, Ver¬ 
mont, and New Hampshire. Transferee 
holds not authority from this Commis¬ 
sion. Application has not been filed for 


temporary authority under Section 210a 
(b). 

No. MC 76501 filed April 5,1976. Trans¬ 
feree: R. C. Staebler, 15 East 2nd Street, 
Morris, Minnesota, 56267. Transferor: 
Dale Nichols, Doing Business as Nichols 
Trucking Company, P.O. Box 207, Grand 
Rapids, Minnesota, 55744. Applicants’ 
representative: C. E. deBruyn, 1745 
University Ave., St. Paul, Minnesota. 
55104. Authority sought for purchase by 
transferee of a portion of the operating 
rights of transferor as set forth in Certifi¬ 
cate MC 111323 (Sub-No. 3), issued April 
25, 1969, as follows; Malt beverages, over 
irregular routes, from La Crosse, Wis., to 
Detroit Lakes, Minn., and from Mil¬ 
waukee, Wis., to Detroit Lakes, Minn. 
Transferee is presently authorized to 
operate as a common carrier under 
Certificate No. MC 126917. Application 
has not been filed for temporary au¬ 
thority under Section 210a(b). 

[seal] Robert L. Oswald. 

Secretary. 

|FR Doc.76-11207 Filed 4-16-76:8:45 ftm| 


(Notice No. 119( 

TEMPORARY AUTHORITY TERMINATION 

The temporary authorities granted in the dockets listed below have expired as a 
result of final action either granting or denying the issuance of a Certificate or 
Permit in a corresponding application for permanent authority, on the date indi¬ 
cated below: 



Final action or certificate 
or permit 

Date of 
action 

TEMPORARY AUTHORITY APPLICATION 

Younger Bros., Inc.. MC-531 8ub-No. 3G3TA.. 

Lay Trucking Co., Inc.. M023441 Sub-No. 17TA. 

Gulf Transport Co., MC-60556 Sub 26TA. . 

Ilenry Vroom A Son, Inc., M059662 Sub-No. 1TA. 

Schneider Transport, Inc., MC-61145 Kub-No. 326TA. 

MC-531 Sub-No. 307. 

M023441 Sub-No. 18. 

M050655 Sub-No. 27. 

M059662 Sub-No. 2. 

MC-51140 Sub-No. 352. 

Apr. 6,1976 
Do. 

Do. 

Do. 

Aug. 26,1975 
Apr. 6,1976 
Do. 

Do. 

June 25,1975 

Lemmon Transport. Co., Inc., MO107544 Sob 121TA. 

DBA Mayer Track Line, MC-128217 Sub-No. 1STA. 

DBA Mayer Track Line, M0128217 Sub-No. IOTA. 

Direct Courier, Inc., MO-139759 8ub-No. OTA. 

MC-107544 Sub 120. 

MC -128217 Sub-No. 17. 

MC-128217 Sub-No. 17. 

M 0139759 Sub-No. 2. 

temporary authority termination 

Southeastern Air Freight, Inc., MC-139797 Sub-No. 1TA... 

MC-139797 Sub-No. 2_ 

ill 

I). M.C. Trucking, Inc.. MC-140584 Sub-No. IT A. 

Crete Carrier Corp., MC-128375 Sub-No. 131TA... 

Crete Carrier Corp., MO-128876 Sub 196TA. 

- ' « 

MC-140584 Sub 2. 

M0128375 Sub-No. 133. 

M0128375 Sub 139. 


(SEAL] 


(FK Doc.76-11203 Filed 4-16-76:8:45 am) 


Robert L. Oswald, 

Secretary. 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 
[ 24 CFR Part 886] 

| Docket No. R-76-378] 
p ART 886—SECTION 8 HOUSING ASSIST¬ 
ANCE PAYMENTS PROGRAM—SPECIAL 
ALLOCATIONS 

Subpart C—Supplemental Allocations 

Based Upon Areawide Housing Oppor¬ 
tunity Plans 

Notice is hereby given that the De¬ 
partment (“HUD”) proposes to amend 
Chapter VIH of Title 24 of the Code of 
Federal Regulations by adding to Part 
886 a new Subpart C, “Supplemental Al¬ 
locations Based Upon Areawide Housing 
Opportunity Plans.” The name of Part 
886 would be changed from “Section 8 
Housing Assistance Payments Program— 
Additional Assistance Program for Proj¬ 
ects Insured or Formerly Insured by 
HUD” to “Section 8 Housing Assistance 
Payments Program—Special Alloca¬ 
tions.” 

Subpart C would provide for the issu¬ 
ance by HUD of supplemental allocations 
of section 8 contract authority for com¬ 
munities participating in an approved 
Areawide Housing Opportunity Plan 
(“Plan”) developed by an Areawide 
Planning Organization <“APO”), for the 
purpose of promoting greater choice of 
housing opportunities for lower income 
households outside areas of undue con¬ 
centration of such households. HUD 
would determine the amount of Section 8 
contract authority for any fiscal year 
which shall be available for such supple¬ 
mental allocations after considering all 
the pertinent factors under Section 213 
(d) of the Housing and Community De¬ 
velopment Act of 1974 (“HCD Act”.) 
Where such an areawide Plan is ap¬ 
proved and selected by HUD, the amount 
of the supplemental allocation would be 
not less than 20 percent nor more than 50 
percent of the Section 8 allocations 
otherwise made by HUD for the same 
fiscal year to the participating com¬ 
munities in accordance with the factors 
specified in Section 213(d) of the HCD 
Act. 

The criteria for determining the ac¬ 
ceptability of a Plan are set forth in the 
proposed regulation. Where there are 
more acceptable Plans than can be fully 
accommodated within the amount avail¬ 
able for supplemental allocations, HUD 
will give priority to those Plans which 
meet certain additional criteria as set 
forth in the proposed regulation. 

Because of the importance of carrying 
out the objectives of this particular as¬ 
pect of the Section 8 Housing Assistance 
Payments Program as quickly as pos¬ 
sible, it is necessary and in the public in¬ 
terest to limit the period of public com¬ 
ment to 15 days. All relevant material 
received on or before May 4, 1976 will be 
considered by the Secretary before adop¬ 
tion of a final rule. 

Interested persons are invited to par¬ 
ticipate in the proposed rulemaking by 
submitting such written statements or 
comments as they may desire. Commu¬ 
nications should refer to docket number 


PROPOSED RULES 

and date and should be filed with the 
Rules Docket Clerk. Office of General 
Counsel, Room 10245, Department of 
Housing and Urban Development, 451 
Seventh Street, S.W., Washington, D.C., 
20410. Copies of comments submitted will 
be available during business hours, both 
before and after the specified closing 
date, at the above address, for examina¬ 
tion by interested persons. 

A Finding of Inapplicability respecting 
the National Environmental Policy Act 
of 1969 has been made in accordance 
with HUD procedures. A finding that this 
regulation is not subject to inflation im¬ 
pact statement reqirements has also been 
made in accordance With HUD pro¬ 
cedures. A copy of these findings will be 
available for public inspection during 
regular business hours in the office of 
the Rules Docket Clerk at the above ad¬ 
dress. 

Accordingly, it is proposed that 24 CFR 
Part 886 be amended by revising the 
name of the Part to “Section 8 Housing 
Assistance Payments Program—Special 
Allocations” and by adding a new Sub- 
part C to read as follows: 

Subpart C—Supplemenal Allocations Based Upon 
Areawide Housing Opportunity Plans 

Sec. 

886.301 ApplicabUity and scope. 

886.302 Requirements for issuance of sup¬ 

plemental allocations. 

886.303 Criteria for acceptable plans. 

886.304 Criteria for priority plans. 

886.305 Submission of requests for supple¬ 

mental allocations. 

886.306 Review and selection of plans. 

Authority: Sec. 7(d), Department of HUD 
Act, (42 U.S.C. 3535(d)); sec. 5(b) of the 
United States Housing Act of 1937 (42 U.S.C. 
1437c(b)); sec. 8 of the United States Hous¬ 
ing Act of 1937 (42 U.S.C. 1437f): sec. 213 
of the Housing and Community Development 
Act of 1974 (42 U.S.C. 1439). 

Subpart C—Supplemental Allocations 

Based Upon Areawide Housing Oppor¬ 
tunity Plans 

§ 886.301 Applicability and Scope. 

(a) This subpart provides for the issu¬ 
ance by HUD of supplemental alloca¬ 
tions of Section 8 annual contributions 
contract authority for jurisdictions par¬ 
ticipating in an approved Areawide 
Housing Opportunity Plan (“Plan”) de¬ 
veloped by an Areawide Planning Orga¬ 
nization (“APO”), for the purpose of 
promoting greater choice of housing op¬ 
portunities for lower income households 
outside areas of undue concentration of 
such households. Each jurisdiction with 
which the APO has reached agreement 
on numerical goals for the distribution 
of lower income housing assistance and 
on the implementation of the Plan is 
called a “Participating Jurisdiction”. 

(b) HUD will determine from time to 
time the amount of Section 8 contract 
authority for any fiscal year which shall 
be available for purposes of such sup¬ 
plemental allocations, after considering 
all the pertinent factors under Section 
213(d) of the Housing and Community 
Development Act of 1974 (“HCD Act”). 

(c) The amount of the supplemental 
allocation w r hich may be granted by 
HUD on the basis of any approved Plan 


shall be not less than 20 percent nor 
more than 50 percent of the Section 8 
allocations otherwise made by HUD for 
the same fiscal year in accordance with 
factors specified in Section 213(d) of 
the HCD Act to Participating Jurisdic¬ 
tions. 

§ 886.302 Requirements for Issuance of 
Supplemental Allocations. 

In order to be approved as a basis for 
a supplemental allocation under this 
subpart, a Plan must meet the criteria 
for acceptability set forth in § 886.303. 
If, however, the number of Plans meet¬ 
ing the acceptability criteria would re¬ 
sult in supplemental allocations in ex¬ 
cess of the amount available, as deter¬ 
mined pursuant to § 886.301(b), priority 
will be given to those acceptable Plans 
which also meet the criteria for prior¬ 
ity set forth in § 886.304. 

§ 886.303 Criteria for Acceptable Wan*. 

(a) To be acceptable, a Plan shall be 
a system for allocating housing assist¬ 
ance which provides for greater housing 
opportunities for lower income house¬ 
holds. The Plan shall contain, but need 
not be limited to, the following elements: 

(1) An assessment of the housing as¬ 
sistance needs of lower income house¬ 
holds on an areawide basis and for each 
jurisdiction within the area served by 
the APO (whether or not it is a Partic¬ 
ipating Jurisdiction), including house¬ 
holds expect to reside in the commu¬ 
nity as a result of existing or planned 
employment facilities and households 
displaced or to be displaced by govern¬ 
mental action, (i) by household type 
(lower income households which are el¬ 
derly and/or handicapped: large fami¬ 
lies; and other families) (ii) by present 
form of housing tenure (owner and rent¬ 
er) , and (iii) by race and female heads- 
of-household. If the Plan does not in¬ 
clude such assessment, it shall include a 
work program acceptable to HUD for the 
preparation of the assessment, with a 
specific timetable for its completion. 

(2) Numerical goals on an annual basis 
for the distribution of lower income 
housing assistance to each Participating 
Jurisdiction which reflect the needs iden¬ 
tified in paragraph (a) (1) of this section. 
These goals and the needs identified in 
the Housing Assistance Plans (“HAPs”) 
of Participating Jurisdictions must be 
generally consistent. 

(3) Evidence that there is agreement 
between the APO and each Participating 
Jurisdiction, or an equivalent provision 
acceptable to HUD, on numerical goals 
for the distribution of lower income 
housing assistance and on the implemen¬ 
tation of the Plan. 

(4) A procedure for allocating housing 
assistance which provides for greater 
housing opportunities for lower income 
households outside their current jurisdic¬ 
tion of residence. 

(5) Provision for the Plan to be used 
in A-95 review. 

(b) The Plan shall also meet the fol¬ 
lowing conditions: 

(1) The Plan shall apply to and include 
as Participating Jurisdictions at least 80 
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percent of the jurisditcions in the area 
served by the APO, which Participating 
Jurisdictions represent at least 75 percent 
of the population of the area. 

(2) The Plan shall have been approved 
by tlie board of the APO. 

(3) There shall be adequate enabling 
legislation for the provision of lower in¬ 
come housing in all Participating Juris¬ 
dictions in which the Plan proposes the 
use of the Section 8 Existing Housing 
Program. 

«4) No Participating Jurisdiction shall 
have zoning or other ordinances which 
prohibit or otherwise restrict the pro¬ 
vision of lower income housing. 

(5) The APO shall demonstrate that 
the Plan can be implemented and that 
an additional allocation of Section 8 
funds can be committed within a reason¬ 
able time within the Participating Ju¬ 
risdictions. Satisfactory assurances of 
implementation include, but are not 
limited to, (I) the relative status of Sec¬ 
tion 8 funds currently allocated to Par¬ 
ticipating Jurisdictions, (ii> in those 
Participating Jurisdictions in which the 
Plan proposes the use of the Section 8 
New Construction and Substantial Re¬ 
habilitation Programs, the availability 
of sites which will meet all applicable 
program standards and criteria, includ¬ 
ing water and sewer capacity, and de¬ 
veloper/owner interest as evidenced by 
responses to recent invitations for Sec¬ 
tion 8 proposals, and (iii) in those Par¬ 
ticipating Jurisdictions in which the 
Plan proposes the use of the Section 8 
Existing Housing Program, the willing¬ 
ness and ability of established Public 
Housing Agencies (PHAs) to administer 
the program, or actions taken by such 
jurisdictions to establish PHAs. 

§ 886.301 Criteria for Priority Plans. 

In order for an acceptable Plan to be 
qualified for priority consideration pur¬ 
suant to § 886.302, it must meet one or 
more of the following criteria: 

(a) The APO has completed the as¬ 
sessment required in § 886.303(a) (1) 
and the data used in making that as¬ 
sessment is available for use by Partic¬ 
ipating Jurisdictions in preparing their 
HAPs. 

(b) The APO presently administers or 
takes part in a program which provides 
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housing counseling and information or 
related assistance to lower income and 
minority households desiring housing 
outside areas which contain undue con¬ 
centrations of lower income and/or mi¬ 
nority households. 

(c) To the extent that the Section 8 
Existing Housing Program is used by 
Participating Jurisdictions, eligible fam¬ 
ilies currently are permitted to use their 
Section 8 Certificates of Family Partici¬ 
pation in all Participating Jurisdictions 
(for example, through use of an area¬ 
wide, regional, or state public housing 
agency, or through cooperation or other 
local agreements). 

(d) The APO has endorsed and/or has 
become involved in the development of 
a voluntary areawide affirmative fair 
housing marketing plan which is cur¬ 
rently operative. 

§ 886.303 $ubini**ion of Request* for 
Supplemental Allocution*. 

(a» Six copies of each request for a 
supplemental allocation shall be sub¬ 
mitted to HUD by the APO in the follow¬ 
ing manner: 

(1) Three copies of the request shall 
be addressed to: 

Assistant Secretary for Housing Production 

and Mortgage Credit. Department of Hous¬ 
ing and Urban Development. 451 Seventh 

Street, S.W., Room 6100, Washington, D.C. 

20410. 

(2> Three copies of the request shall 
be addressed to the Administrator of the 
HUD Regional Office serving the APO 
and Participating Jurisdictions. 

(b) Requests for supplemental alloca¬ 
tions for the current fiscal year must be 
received by HUD at the place designated 
for receipt of requests by 5 p.m. local 
time, May 21,1976. 

(c) Each request shall consist of (1) 
a letter of transmittal: (2) a list of the 
Participating Jurisdictions: (3) a copy 
of the Plan: (4) an index of all materials 
submitted, including graphs, maps, or 
other illustrative material: (5) a brief 
statement, with specific references to the 
Plan, where appropriate, which responds 
to each of the acceptability criteria con¬ 
tained in § 886.303 and the priority cri¬ 
teria contained in § 886.304, and dis¬ 
cusses how the Plan conforms to these 
criteria: and (6) a tentative plan for 
utilization of a supplemental allocation 


of 20 percent. 30 percent, 40 percent and 
50 percent of the Section 8 allocations 
otherwise made by HUD for the current 
fiscal year in accordance with the factors 
specified in Section 213(d) of the HCD 
Act to Participating Jurisdictions. 

§ 886.306 Review and Selection of Plan*. 

(a) HUD will review all Plans submit¬ 
ted to identify (1) Acceptable Plans un¬ 
der § 886.303 and (2) Priority Plans 
under § 886.304. HUD Field and Regional 
Offices will be consulted in this evalua¬ 
tion. 

(b) On the basis of the evaluation con¬ 
ducted in accordance with paragraph (a) 
of this section, and in accordance with 
§ 886.302. HUD will select, from among 
all qualifying Plans, the Plans in which 
Participating Jurisdictions will be 
awarded supplemental Section 8 alloca¬ 
tions. 

(c) The amount of the supplemental 
allocation for each of the selected Plans 
will be determined by HUD, after consid¬ 
ering the following factors: 

(1) The overall quality of the Plan 
with respect to each of the criteria in 
§§ 886.303 and 886.304. 

(2) The planned use of the additional 
units. 

(3) The amount of contract authority 
available for supplemental allocations 
and the number of Plans selected. 

(4) The relative status of the Section 
8 contract authority currently allocated 
to Participating Jurisdictions. 

(d) Once the total amount of the sup¬ 
plemental allocation for each selected 
Plan is determined, the allocation will be 
made to the appropriate HUD Office for 
reallocation among Participating Jur¬ 
isdictions. HUD will work with APO’s and 
Participating Jurisdictions to determine 
the actual distribution and mix of units. 

(It is hereby certified that the eco¬ 
nomic- and inflationary impacts of this 
proposed regulation have been carefully 
evaluated in accordance with OMB Cir¬ 
cular A-107). 


Issued at Washington, D.C.. April 13. 
1976. 


David S. Cook. 

Assistant Secretary for Hous¬ 
ing Production and Mortgage 
Credit-FHA Commissioner. 


[FR Doc.76-11092 Filed 4-16-76:8 :45 am) 


REGISTER, VOL. 41, NO. 76—MONDAY, APRIL 19, 1976 




































































































30-year R eference Volumes 
Consolidated Indexes and Tables 


Presidential Proclamations and Executive Orders 


Consolidated subject indexes and tabular finding aids to Presidential proclamations, 
Executive orders, and certain other Presidential documents promulgated during a 
30-year period (1936-1965) are now available in two separately bound volumes, 
published under Title 3 of the Code of Federal Regulations, priced as follows: 


Title 3, 1936-1965 Consolidated Indexes _ $3. 50 

Title 3, 1936-1965 Consolidated Tables.. _ $5.25 


* 


Compiled by Office of the* Federal Register, National Archives and Records Service, General 

Services Administration 


Order from Superintendent of Documents, U.S. Government Printing Office 

Washington, D.C. 20402 










